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Court of Appeals of the District of Columbia. 


No. 3145. 

Washington Terminal Co., etc., Appellant, 

vs. 

District of Columbia, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 54253. 

District of Columbia 
vs. 

Washington Terminal Company. 

United States of America, 

District of Columbia, ss: 

He it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 2, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54253. 

District of Columbia 
vs. 

Washington Terminal Company. 

1. The plaintiff, the District of Columbia, a municipal corpora¬ 
tion, sues the defendant, the Washington Terminal Company, a 
corporation doing business in the District of Columbia, for money 
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payable by the defendant to the plaintiff for that the said defend¬ 
ant at the times mentioned in the bill of particulars attached hereto 
and made a part hereof, was required by, and became and was the 
<iut\ of the said defendant under the Act of Congress approved 
May 26, 1608, which provides: 

That hereafter the \\ ashington Terminal Company, its succes¬ 
sors, or transferees shall pay to the District for the lighting of the 
streets, avenues, alleys and grounds over and under which its right 
of way may cross, as well its for the lighting of those streets, avenues, 
alleys and grounds bordering on its right of way, under the direc¬ 
tion and control of the Commissioners; and in ease of default of pay¬ 
ment of such bills, actions at law may l*? maintained by the District 
ot Columbia against such terminal companv or its successors or 
transferees therefor.” to pay to the District* of Columbia for the 
lighting of all streets, avenues, alleys and grounds over and under 
winch the defendant's right of way crosses and on which its said right 
of way borders, as such streets, avenues, alleys and grounds might 
l e lighted under the control of the said Commissioners of the 
- plaintiff: and whereas the said Commissioners have caused to 
be lighted certain of the aforesaid streets, avenues, allevs and 
grounds, to wit: 

10 electric arc lamps on 2nd street from II to M street, X. E. 

1 electric arc lamp on II street at west entrance to subway. 

Id 40-c. p. incandescent electric lamps in Florida avenue subway. 

Id 40-c. p. incandescent electric lamps in M street subway. 

17 40-c. p. incandescent electric lamps in L street subway. 

20 40-c. p. incandescent electric lamps in K street subway. 

Hts 40-c. p. incandescent electric lamps in II street subwav. 

7 40-c. p. incandescent electric lamps on east side 1st street, X. F 
liet-wecn II street and Union Station. 

d 80-e. p. incandescent electric lamps on 1st street between II and 
K streets, N. E. 

(Note.) April 4. 1011. 1 of the < on 1st street, X. E., was dis¬ 
continued. 


over and under which defendant s right of way crosses, and on which 
its right of way borders, and for such lights the plaintiff became 
liable and has paid the sum of $10,223.22, and the said defendant, 
under the terms ot the aforesaid Act, became and is Indebted to the 
said plaintiff in the said sum for the lighting of the said streets, 
avenues, alleys and grounds for the months of September, 1909 to 
.November. 1011. U>th inclusive, to wit $10,223.22, as in the said 
bill of particulars set forth; but the said defendant wholly neglecting 
and disregarding its duty in the premises, under the said statute, 
has refused to pay for the lighting of the said streets, avenues, alleys 
and grounds, or any part thereof, although often requested so to 
do. whereby a cause of action has accrued to the plaintiff 
3 against the defendant for the said sums of money. Where¬ 
fore the plaintiff claims the sum of $10,223.22 with interest 
at six per cent, on each of the monthly bills for lighting as set forth 
in the bill of particulars from the end of the respective months 
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wherein the same accrued and 1 ecame payable, besides costs of this 
suit. 

'i. The plaintiff sues the defendant for other money payable by 
the defendant to the plaintiff for work done and materials provided 
by the plaintiff for the defendant at its request; for money lent 
by the plaintiff to the defendant; for money paid by the plaintiff 
for the defendant at its request; for money received by the defend¬ 
ant for the use of the plaintiff; and for money found to be due from 
the defendant to the plaintiff on account stated between them. 

Wherefore, the plaintiff brings this suit and claims the sum of 
♦$10,223.22 with interest at six per cent on each of the monthly bills 
for lighting a* set forth in the said bill of particulars, from the end 
of the respective months wherein the same accrued and became pay¬ 
able. besides costs of this suit. 

E. II. THOMAS, 
Corporation Counsel, for Plaintiff. 

1 December 18, 1911. 

The Washington Terminal Company to The District of 

Columbia, Dr. 

Kor maintenance of public lamps on streets, avenues, alleys and 
grounds over and under which the right of way of the Washington 
Terminal Company crosses and on which the said company's right 
of way borders, in accordance with the Act of Congress approved 
Mav ’id, 1908, as follows: 


For the month of September, 1909, as |>er b 

“ “ October, 

.. 4 Noveml>cr. “ “ “ 

..December, 

. . January, 1910, 

“ “ 44 February, “ “ 

. 4 March, . . 

** .April, “ “ u 

.. “ May. 

“ June, “ “ *’* 

.. .. .. July, **' “ “ 

. 44 August. “ “ “ 

“ • 44 September, 

“ 44 “ “ October, * 4 44 

“ “ “ 44 November, 

* 4 44 “ 44 Deceml>er, “ 

“ “ 44 44 January, 1911. 44 

“ “ “ 44 February, 44 

“ “ 44 44 March, . 

44 .April, “ “ “ 

“ “ “ 44 May, 44 

“ “ 44 4 * June, 4 ‘ “ 

44 “ *• 44 July, 44 44 “ 

- 44 44 “ August, 44 44 44 

“ “ 44 44 September, 44 


II rendered 


LL U 


Li Li 


$380.14 

392.80 

380.14 

392.80 

392.80 

354.79 

392.80 
380.14 
392.80 
380.14 
392.80 
399.32 
391.65 
404.69 
391.65 
404.69 
404.68 
365.53 
367.10 
352.60 
364.18 
352.44 
368.20 
368.20 
341.47 
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“ October, “ 44 41 14 44 363.20 

“ November, “ “ 44 44 “ .. 351.47 

Total .$10,223.22 

u December 27, 1911. 

List of Lamps Charged Against the Washington Terminal Company. 

11 electric arc lamps from September 1. 

1909 to March 1, 1911, inclusive, @ 

$85.00 per lamp per annum.$1,401.21 

11 electric arc lamps from March 2, 1911 to 
November 30, 1911, inclusive, @ 

$80.00 per lamp per annum. 059.61 

- $2,060.82 

180 25 to 40 c. p. electric incandescent lamps 
from Septemlier 1, 1909, to August 14, 

1910, inclusive, @ $20.00 per lamp 

j>er annum .. 3,432.30 

187 25 to 40 e. p. incandescent electric lamps 
from August 15, 1910 to March 1, 

1911, inclusive, @$20.00 per lamp 

I>er annum . 2,039.06 

180 40 c. p. incandescent electric lamps from 
March 2, 1911 to November 30, 1911, 
inclusive, @ $17.85 per lamp per an¬ 
num .. 2,408.20 

* 40 c. p. incandescent electric lamps from 
March 2, 1911 to April 3, 1911, in¬ 
clusive, @ $19.50 per lamp per an¬ 
num . 12.34 

6 40 c. p. incandescent electric lamps from 
April 4, 1911 to November 30, 1911. 
inclusive, @ $19.50 per lamp per an¬ 
num . 77.13 

o . 7,969.09 

3 80 c. p. incandescent electric lamps from 

September 1, 1909 to March 1, 1911, 
inclusive, @ $30.00 per lamp per an¬ 
num .. 134.85 

3 80 c. p. incandescent electric lamps from 
March 2, 1911 to November 30, 1911, 
inclusive, @ $26.00 per lamp per an¬ 
num . 58.40 

- 193.31 

Grand total. $10,223.22 

[WM. ERICSON BLEO,]* 

'Acting Electrical Engineer, D. C. 

[•Words and figures enclosed in brackets erased in copy.] 
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I‘lea*. 

Filed January 29, 1912. 


Now conies the defendant, and for plea to the declaration filed in 
the ahove-entitled cause, and to each count thereof, says: 

1. That it. is not indebted as alleged. 

2. That it never undertook and promised as alleged. 

•h And for a further plea to said declaration, and to each count 
thereof, this defendant says that the provisions of the act of Congress 
approved May 2t>, 1908, referred to in said declaration, and forming 
the basis of plaintiff's right of recovery, for the cost of maintaining 
the several electric lamps in the streets, and highways of the District 
of Columbia, mentioned and descrilied in the hill of particulars at¬ 
tached to and made part of said declaration, are unconstitutional, 
null and void, for the reasons set forth in the affidavit hereto attached 
and made part hereof, and therefore confer no right of action upon 
the plaintiff for the items set forth in said declaration and bill of 
particulars. 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Defendant. 


Affidavit. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for said 
District, A. M. Kcppel, who being duly sworn deposes and says that 
he is the Superintendent of the Washington Terminal Company, the 
corporation named as defendant in the declaration filed in 
7 the above-entitled cause, and is authorized to make this affi¬ 
davit of defense. That he has personal knowledge of the 
matters and things herein set forth, and he avers that the defendant 
has a complete and just defense to the cause of action set out in said 
declaration, which is as follows: 

The defendant, the Washington Terminal Company, never au¬ 
thorized or requested the plaintiff, or anyone else, to erect and main¬ 
tain electric lamps mentioned and described in the bill of particulars 
attached to said declaration, at the several points in and upon the 
public highways of the District of Columbia set forth in said bill of 
particulars; nor did the said defendant ever authorize, request or 
ratify the payment by the plaintiff to the Potomac Electric Power 
Company of the cost of maintaining said electric lamps; and if any 
such payment was in fact made, it was made without the knowledge 
or consent of said defendant, and was not made for its benefit or 
advantage. 

Affiant further avers that the said defendant, from time to time, 
and on numerous occasions, expressly denied any liability to the 
plaintiff, or to anyone else, for the cost or maintenance of electric 
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well as for the lighting of those streets, avenues, alleys and grounds 
hordering on its right of way.” That neither the health, comfort 
nor physical safety of the public using any of the streets, avenues or 
alloys abutting upon, or running under the overhead structure or 
viaduct which the defendant was required by act of Congress to con¬ 
struct for the purpose of carrying its right of way and tracks, is im¬ 
paired or endangered in the slightest degree by the presence of said 
elevated structure; nor does the defendant derive the slightest benefit 
from the illumination of any of said streets, avenues, alleys or 
grounds, for the illumination of which the plaintiff is seeking to 
recover in this ease. 

1° And affiant avers that to require the defendant, under au¬ 

thority of said act of Congress of 1008, to pay for the illumi¬ 
nation of said streets, avenues, alleys and grounds mentioned and 
described in said declaration, would have the effect of depriving the 
said defendant of a portion of its property without due process of 
law; of taking a portion of its private property for public use with¬ 
out compensation; of denying to said defendant the equal protection 
of the laws, and of laying a burden upon it under the guise of pro¬ 
tecting the public from a danger which does not exist. 

And for the reasons herein set forth, affiant is advised and believes 
that said act of Congress of May 26, 1908, in so far as it seeks to 
compel or require the defendant to pay for the illumination of the 
public streets, avenues, or alleys adjacent to and below its viaduct, is 
unconstitutional, null and void, and confers no right of action upon 
the plaintiff to recover from the defendant the amount sued for in 
said declaration, or any part thereof; and affiant says that by reason 
of the premises the plaintiff is not entitled to recover from the said 
defendant the sum of $10,223.22. the amount sued for in said decla¬ 
ration. or any part thereof. 

A. M. KEPPEL. 

Subscribed and sworn to before me this 27th day of .Januarv A I) 
1912. *’ * * 


SEAL. | 


BERNARD R. TOLSON, 

Notary Public, D. C. 


Mcm ora n (hem. 

March 22. 1912.—Leave to file amendment to third plea granted. 


11 Amendment to Defendant's Third Plea . 

Filed March 22, 1912. 

******* 

Now comes the defendant, the Washington Terminal Company, 
the consent of the court being first had and obtained, and files this 
amendment to and of its third plea heretofore filed herein, and for 
additional plea and answer to the declaration of the plaintiff, says: 
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First. That Second Street, from II to M Streets, Northeast, and 
First Street, Northeast, between II Street and the Union Station, and 
First Street, between II and K Streets, Northeast, each and all do 
not border on its right of wav, nor does its right of way cross over or 
under either or any of said named streets. 

Second. It says that the terminal property facing along and on 
Second Street, from II to M Streets, Northeast, consists either of a 
stone retaining wall, some eighteen to twenty feet in height, or ordi¬ 
nary brick buildings, and that same do not in any way interfere with 
the ordinary use, safety or lighting of said Second Street; that there 
*' a tia< h ^ 1 11 iin the elevated area of the terminal property 

of the defendant within a space less than ton feet back from this 
retaining wall. I hat the ten electric arc lamps on Second Street are 
used simply and alone for the ordinary purposes of lighting this 
street for the use of the public, and in no way give light to the ter¬ 
minal area, the same being far below and beneath the level of the 
said terminal area. That the incandescent electric lamps used and 
charged for on First Street, Northeast, between II Street and the 


l nion Station, and the three incandescent electric lamps used and 
charged for on First Street, between II and K Streets, North- 
12 east, are placed and used simply and alone for the ordinary 
lighting of said streets, and in no way light or give value or 
aid to the property of defendant: and no railway track of defendant 
l>orders on said streets, or in any way interferes with, or endangers 
the use of. said streets by the public; that the property of defendant 
in no way interferes with the use or the lighting of said streets 
Third. That the one electric arc lamp on II Street, at the west 
entrance to the subway; the thirteen incandescent electric lamps in 
the Florida Avenue subway; the thirteen incandescent electric lamps 
in the M Street subway; the seventeen incandescent electric lamps 
in the L Street subway; the twenty-nine incandescent electric lamps 
in the K Street subway, and the one hundred and eight incandescent 
electric lamps in the II Street subway, used and charged for as set 
out in the declaration and bill of particulars attached thereto, are 
used simply and alone for lighting the various named portions of 
ee o tli it^ , .m 1 in no way give light to the property of 
the defendant. That said subways were created and constructed bv 


defendant by and under the authority of two acts of the Congress, 
the first of date February 12, 1001. 31 Statutes at Large 774, and the 
second of date February 28, 1003, 38 Statutes at Large 000, and that 
said acts of Congress required the location, construction, maintenance 
and operation of the tracks running over and above said streets, and 
this because of public needs and demands, and because of the pur¬ 
pose and desire of the Congress to abolish grade crossings within this 
District. That all of said lights are used for the sole purpose of 
lighting the streets of this city passing under tracks con- 
13 structed by and under the requirements of the acts of Con¬ 
gress before set forth; that they are lighted and used only at 
night solely for the purpose of street lighting. That under the said 
acts of Congress the defendant Company is a tax payer of this Dis¬ 
trict, in the same proportion and manner as other property owners 
of the District. That the defendant company, with its own plant, 


DISTRICT OF COLUMBIA, ETC. 


9 


and at its own cost and expense, lights its own properties and area, 
and that no part of the municipal fund expended in lighting streets 
is utilized for the benefit of said Company, or its property. That 
whatever portion of the taxes paid by the defendant is utilized by the 
municipality for the lighting of streets, is utilized for the benefit of 
the general public, and not of this defendant; that neither the health, 
comfort, nor physical safety of the public using the streets or sub¬ 
ways above named, is impaired or endangered by the construction 
of the over-head structures which the Congress required to be erected 

bv the defendant. 

* 

And defendant says that to require it to pay for the illumination 
of said streets, avenues, alleys and subways described and set forth in 
said declaration, and to pay the sum or sums, or any of them, set 
forth in said declaration and bill of particulars thereto attached, 
would be a taking of the property of defendant for public use with¬ 
out compensation, would deprive the defendant of property without 
due process of law, and would be in violation of the Constitution of 
the United States and the amendments thereto. 

HAMILTON, YERKES <fc HAMILTON, 

Attorneys for Defendant. 


1-1 Memoranda. 

May 18, 1914.—Joinder in Issue, Note of Issue and Notice of 
Trial filed. 

November 9. 191").—Verdict for PlaintifF for $10,223.22 and in¬ 
terest. 


Supreme Court of the District of Columbia. 

Tuesday, June 2G, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington presiding. 


Bv Justice Gould. 

******* 

This cause coming on to be heard upon the motion of defendant 
filed herein for a new trial, the same having heretofore been argued 
and submitted to the Court, it is considered that said motion be, and 
it is hereby overruled and judgment on verdict is ordered. 

Therefore it is considered that the plaintiff herein recover against 
defendant the sum of Ten thousand, two hundred and twenty three 
and 22/100 dollars ($10,223.22) with interest on Three hundred 
and eighty and 14/100 dollars ($380.14) thereof from September 

30, 1909; on Three hundred and ninety two and 80/100 dollars 
$392.80) from October 31, 1909; on Three hundred and eighty and 
14/100 dollars ($380.14) from November 30, 1909; on Three hun¬ 
dred and ninety two and 80/100. dollars ($392.80) from December 

31, 1909; on Three hundred and ninety two and 80/100 dol¬ 
lars ($392.80) from January 31, 1910; on Three hundred and 
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lilty four and 70/100 dollars ($354.79) from February *28, 1910; 

on Three hundred and ninety two and 80/100 dollars 
b> ($.192.80) from March 31, 1910; on Three hundred and 
eighty and 14/100 dollars ($380.14) from April 30, 1910: 
on Three hundred and ninety two and 80/100 dollars ($392.80) 
from May 31. 1910; on Three hundred and eighty and 14/100 dol¬ 
lars ($380.14) from June 30, 1910; on Three hundred and ninety 
two and 80 100 ($392.80) from July 31. 1910; on Three hundred 
and ninety nine and 32/100 dollars ($399.32) from August 31. 
1910; on Three hundred and ninety one and 85/100 dollars 
($391.05) from September 30. 1910; on Four hundred and four 
ami 09/100 dollars ($404.09) from October 31, 1910; on Three 
hundred and ninety one and 05 100 dollars ($391.05), from No¬ 
vember 30. 1910; on Four hundred and four and 09/100 dollars 
($404.09) from December 31. 1910; on Four hundred and four and 
08/100 dollars ($404.08) from January 31, 1911; on Three hun¬ 
dred and sixty live and 53/100 dollars ($305.53) from February 28. 
1011 £ 0,1 Three hundred and sixty seven and 10/100 dollars 
($307.10) from March 31, 1911; on Three hundred and fifty two 
ami 00 100 dollars ($3«>2.(>0) from April 30, 1911 ; on Three hun¬ 
dred and sixty four and 18 100 dollars ($304.13) from May 31. 
1911 ; on Three hundred and fifty two and 44/100 dollars ($352.44) 
lrom June 30, 1911; on Three hundred and sixty eight and 20/100 
dollars ($308.20) from July 31. 1911; on Three hundred and sixty 
eight and 20/100 dollars ($308.20) from August 31. 1911 ; on Three 
hundred ami forty one and 47/100 dollars ($341.47) from Septem- 
Ihw 30. 1911 ; on Three hundred and sixty three and 20/100 dollars 
($303.20) from October 31, 1911, and on Three hundred and fifty 
one and 47 100 dollars ($351.47) from Noveml>cr 30, 1911. being 
the money payable bv said defendant to plaintiff bv reason of the 
premises, together with the cods of suit, to be taxed by the Clerk, 
and have execution thereof. 

From the foregoing judgment, the defendant by its Attor¬ 
neys in open Court, notes an appeal to the Court of Appeals of 
the District of Columbia, and the penalty of the bond on said appeal 
to operate as a Supersedeas is hereby fixed in the sum of Twelve thou¬ 
sand dollars ($12,000.0(1) or, for costs in the sum of one hundred 
dollars ($100.00). 


Memoranda. 

July 18, 1917.—Supersedeas bond approved and filed. 

July 30. 1917.—Time to submit Bill of Exceptions extended to 
and including October 10. 1917. 

September 2<>, 191 <.—Time to submit Bill of Exceptions and to 
file Transcript of Record extended to and including November 10 
191 7 
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Supremo Court of the District of Columbia. 


Saturday, October 27, 1917. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 


Bv Justice Could. 

* 

******* 


Now comes here the defendant by its Attorneys of record and prays 
the Court to sign, and make part of the record, its bill of exceptions 
taken during the trial of this cause, now for then, which is hereby 
accordingly done. 

17 Assignment of Errors. 

Piled October Iff, 1017. 

******* 


The defendant, the Washington Terminal Company, tiles the fol¬ 
lowing assignment of errors: 

1. The court erred in refusing the defendant's first prayer. 

2. The court erred in submitting the case to the jury and in re¬ 
fusing to instruct the jury to return a verdict for the defendant on 
the ground that the Act of Congress of May 20, 1908, on which the 
suit was based, was unconstitutional, null and void. 

0. The court erred in refusing the defendant's second prayer. 

A. The court erred in refusing to instruct the jury that there 
could he no recovery in this case by the plaintiff for the cost of 
lighting Second Street, Northeast. 

•”>. The court erred in refusing the defendant's third prayer. 

0. The court erred in refusing to instruct the jury that there could 
he no recovery in this case hv the plaintiff for the cost of lighting 
First Street. Northeast. 

7. The court erred in refusing the defendant’s fourth prayer. 

S. The court erred in granting the fifth prayer of the plaintiff. 

11. The court erred in granting the seventh prayer of the plaintiff. 

10. The court erred in charging the jury that the question for 
their determination was simply whether the District, in in¬ 
is stalling this plant, used reasonable skill and intelligence, con¬ 
sidering the art of illumination at the date when it was in¬ 
stalled. or whether it was mistaken and put in an excessive amount 
of illumination which it is charging against the defendant, the 
Washington Terminal Company. 

11. The court erred in charging the jury that if they l>elieved 
that the lighting was not excessive in the exercise of reasonable care, 
caution and intelligence on the part of the District officials who had 
charge of it, then the plaintiff was entitled to recover the full amount 
set forth in the bill of particulars. 

12. The court erred in refusing to charge the jury that the plain¬ 
tiff* was entitled to recover from the defendant onlv the sum which 
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was reasonably necessary to be expended in providing such additional 
or excess lighting ol tlie portions of said streets covered by said via¬ 
ducts and the streets adjacent to t he defendant’s proper tv" over and 
above such sum as they find it would have cost the plaintiff to light 
the said portions of said streets if said viaducts had not existed. 

13. The court erred in refusing to allow defendant’s counsel to 
put to defendants witness, John 8. Romig, the following question: 
“Do you know whether or not, prior to 1909, there were any tests bv 
which it could be determined as to the quantity of illumination nec¬ 
essary in subways and other places?*’ 

14. The court erred in admitting in evidence the following: 
\\ hat was the first time. Mr. Allen, that you ever heard of these 

scientific tests being made to determine—I might call it—relative 
( standards? (Answer) “Engineers engaged in illuminating 

!•* work began making such studies about ten years ago, and 

they were made for determining the proper amount o7 light¬ 
ing for rooms, buildings, for street lighting: but l don’t recall at 
that time of any that were especially applied to subway lighting.” 

HAMILTON <fc HAMILTON, 

Attorneys for Defendant. 

8ervice of a copy of Assignment of Errors acknowledged this lbth 
day of October. 1917. 

0. II. SYME. 

F. II. S., 

F. II. STEPHENS. 

Attorneyg for Plainfiff. 


Designation of lleoonL 
Filed October 31. 1917. 


* * * * 


* 


♦ * 


Now comes the defendant in the above-entitled cause, and desig¬ 
nates the following to constitute the transcript of record for filing in 

the Court of Appeals, and requests the Clerk to include thereiiAhe 
following: 

1. Declaration. 

-• Pleas (3) and affidavit. 

3. Memorandum, leave to file amendment to third plea. 

4. Amendment to third plea. 

5. Memorandum of joinder in issue, note of issue and notice of 
trial. 


9. Memorandum of verdict rendered November 9. 1915. 

7. Memorandum, motion for new trial overruled and judgment 
on verdict. 

8. Memorandum of appeal noted by defendant, of fixing of pen¬ 
alty of appeal bond and of filing and approval of appeal bond. 

9. Memorandum of extension of time for submitting bill of ex¬ 
ceptions. 
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10. Memorandum of extension of time for submitting bill of ex¬ 
ceptions. 

11. Bill of exceptions. 

1*2. Assignments of error bled by defendant. 

13. This designation. 

HAMILTON and HAMILTON. 

Attorneys for Defendant. 


*20 


►Service of a copy of the foregoing Designation of Record 
acknowledged this .‘list dav of Oct. i017. 


C. II. SYME. 

F. II. S. 

F. 11. STEPHENS. 


Memoranda m. 


December 11. 1017.—Time to tile transcript of record extended to 
and including December *2*2. 1017. 
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Supreme Court of the District of Columbia. 


Cnitki> States of America, 

District of Colombia, ss: 

I, Joint IL Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
*20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 7>4*2o3 at Law, wherein District 
of Columbia, a Municipal Corporation, is Plaint ill* and Washington 
Terminal Company, a Corporation, is Defendant, as the same re¬ 
mains upon the tiles and of record in said Court. 

In testimony whereof, l hereunto subscribe mv name and aflix the 
seal of said Court, at the City of Washington, in said District, this 
1 1th day of December, 11)17. 

| Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 




In the Supreme Court of the District of Columbia. 

At Law. No. 54253. 

District of Columbia. Plaintiff, 

vs. 


Washington Terminal Company, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial on the fourth 
day of November. 1915, l>efore Mr. .Justice Gould and a jury, where- 
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1*11 counsel for the defendant that the amounts 

claimed in the declaration were paid to the electric lighting company 
for the lights, and that hills were sent each month to the Washing¬ 
ton terminal Company, and that the Terminal Company has not 
reimbursed the District for the amounts paid; and counsel for plain- 
tiff put in c\ idcncc, without objection, an order of the Com mis- 
sioners of the District of Columbia, designating the street next west 
of The \\ ashington Terminal Company which was required to be 
opened by Act of Congress, as a public highway, as First Street: and 
counsel for defendant admitted that First and Second Streets are on 
the west and east sides, respectively, of the terminal area of the Wash¬ 
ington Terminal Company. 

Whereupon the plaintiff, to maintain the issues on its part joined, 
called as a witness Walter C. Allen, who testified as follows: That 
I am the electrical engineer for the District of Columbia in charge 
of street lighting: that the lights described in the declaration and 
l»ill of particulars liled in this case were furnished and the District 
paid for this lighting to the Potomac Electric Power Com¬ 
pany. and bills were rendered to the defendant, the Wash in g- 
t 'ii Terminal Company, and the amounts were correct 

First Street, west of the terminal property, is bordered on the cast 
•\ the wall ol the Washington Terminal Company, which encloses 
llicir area niid right of wav. It i< crossed by II. K.' I. and M Streets. 
.Hid Honda Avenue. There is no sidewalk or j>arkin*> on the east 
side of tins street between the l’laza and a point between I and K 
Streets, i he traeks of the Company are located imtnediatelv east 
of this street on an elevated structure. First Street borders this 
ri-tht of wav from the l’laza to a point midwav between T and K 
Streets, then First Street deviates to the north. The east side of this 
area anil the rigid of way of the Terminal Company is liordered bv 
• eeond . (reel. I here the conditions are somewhat similar to tlio-e 
on First Street On the west side of Second Street is the stone wall 
surrounding the property of the Washington Terminal Company 
without sidewalk, or parking or buildings. The cast side of Second 
Street is approximately like other city streets. The traeks are carried 
ovor certain streets that run underneath the right of wav bv beiim 
supported on heavy girders, which are in turn supported bv columns 
standing m the roadway of these streets. There are approximately 
110 columns m the IF Street roadway, about Hi/, feet apart, in two 
rows. II Street subway is aliout 780 feet long between the outer 
walls of the terminal property. Kaeli of these snhwavs is lighted bv 
a n uni her of incandescent electric lamps placed close together suo- 
ported from the overhead structure. II Street- is lightcdfother than 
m the subway, by arc lamps, spaced aliout 200 feet apart on the 
average. The subway is lighted by incandescent lamps, two rows 

the lights are about 14y 2 feet apart; one light between every two 
columns. 
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On cross examination the witness said: 

24 The length of First Street for the distance that it bounds 
the terminal area is approximately three squares, from Massa¬ 
chusetts Avenue to Myrtle Street. There are some brick buildings 
on the terminal property which lie between the Plaza and Myrtle 
Street on the east side of First Street, the power house, for instance, 
of the Terminal Company. Do not know whether that stone wall 
passes underneath the power station or whether the wall of the sta¬ 
tion forms the wall of the terminal property. The wall is at least 17 
feet high, it may be 20, or 27 feet high. It may be that the in¬ 
spector's building is three stories high, 150 feet long and 30 feet 
deep, and there may be no tracks within 40 feet of First Street. The 
power house may be three or four stories high, and 70 to 80 feet 
deep, and it may be that trackage on this elevated structure, for the 
space of 240 or 250 feet, is 80 to 00 feet removed from First Street. 
At the time of entering this suit, there were seven 40 candle power 
incandescent electric lamps on First Street, between the Plaza and II 
Streets, with an average distance of 100 feet between the lights; and 
on First Street, between II Street and Myrtle Street, there were three 
80 candle power incandescent electric lam|>s, approximately about 
200 feet apart; and there was an arc light at the west entrance to the 
H Street subway on First Street ; in lighting First Street adjacent 
to the terminal construction, we used exactly the same number 
of 80 candle power lights that were used in First Street after it leaves 
the terminal area. 

Second Street does not touch the terminal construction until it 
reaches II Street and extends then to M Street, and then leaves the 
terminal construction there. There are ten electric arc lamps of 
approximately 050 to 700 candle power each, at an average spacing 
of 200 feet, in Second Street between II and M Streets. Immedi¬ 
ately at H Street are the buildings used by the express companies. 
It may be that the wall where it exists on that street, and 

25 where it is not broken up by the buildings or by the subway, 
is 18 to 19 feet high. The express building extends from H 

Street to about I Street, or a little beyond, which is about the length 
of a city square, about 400 feet; approximately 50 or 00 feet deep, 
two or three stories high. Do not know how close to the wall the 
nearest track is to the point where those buildings exist. When you 
pass this building, you come next to a covered milk platform about 
225 feet long. From that point to M Street, where this Second Street 
leaves the terminal area, there is this retaining wall for the entire 
distance. Other streets in the city which arc supplied with the same 
character of lights placed at the same average distance, 200 feet. 

Florida Avenue subway is approximately 140 feet between the 
walls of the Terminal Company, and the street is 80 feet wide, and 
the overhead construction is about 14 feet. It was lighted with 13 
forty candle power incandescent lights. 

Florida Avenue, east and west of this subway, is lighted with arc 
lights about 200 feet apart, and if the subway was not there the 
District would use about IV 2 arc lights to light that 135 feet. It 
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would cost about forty cents a foot if we had arc lights Uiere; it costs 
$1.6o a foot to light it now, $232.05 per annum. 

M Street subway is practically a duplicate of Florida Avenue sub¬ 
way, it is lighted with thirteen 40 candle power lamps. M Street, ea«t 
and west of this subway, is lighted with gas lamps and spaced as 
they are on M Street, cost about 11.2 cents per foot; the cost to light 
M Street subway, if there were no overhead structure, would be $?G- 
the charge for the lighting we are doing now is about $232 05 as 
against $1G with gas. 

L Street subway is approximately 175 feet long, clearance 14 feet 
and is lighted with seventeen 40 candle power incandescent lights 
at cost of $303.45. L Street is lighted with gas east and west 
20 of the viaduct, and it would cost the city to light that space, 

without the viaduct construction, about $20, as against 
$303.45. 

The length of K Street subway is about 425 feet. 14 feet clearance 
and the subway is 80 feet wide. The K Street subway is lighted with 
2J 40-candle power lights, cost $517.G5. K Street is lighted with 
ga&, and it would cost to light that space of 425 feet covered with 
the viaduct construction, if it was not there, at the same ratio applied 
to the rest of K Street, about $5G. 

II Street subway is i8i leet long, 108 40-candle power lights, clear¬ 
ance 22 feet for a distance of 405 feet and 14 feet for the"rest of it. 

^ lighted with arc lumps, spuccd about 200 feet between 

the lights, the cost per year of those lights in the subway is $1 927 80 
The city would pay at least $240 for that lighting if there’was no 
subwav there. 


On redirect examination witness said: 

There is no sidewalk on Second Street next to the property of the 
Terminal Company. The lamps are carried on First and Second 
Streets on the average typo of lamp post placed at the curb line on 
opposite sides of the street. On First Street some of them are on the 
east side and some are on the west side of the roadway, and on Second 
Street they are not on the side of the street adjaeent to the wall they 
are on the opposite side of the street from the terminal wall. 1 think 
that the light in the subways is no more than ample to light those 
tunnels. More light is rendered necessary on First and Second 
Streets by reason of the viaduct structure onlv at the points where 
these subways enter or cross these two streets, because of the presence 
of this high wall which obscures the view of teams crossing First and 
Second Streets; that would not have the same effect as a building 
erected on the corner, because the wall stands out approxi- 
-< mately to the curb line and a building would stand consider¬ 
ably back—there is a distance of 1G or 18 inches—enough to 
prevent teams from striking the walls, an entire absence of sidewalk 
and parking. Second Street is lighted more expensively than anv 
other portion of Second Street because of the subway, or because of 
the stone wall and intersection being there. First* Street is about 

the same as we would light it if the wall were not there except at II 
Street intersection. 
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On recross examination witness said: 

The type of light at the intersection of H and First Streets is 
exactly the same type and strength of arc light used at the other 
intersections of II Street, exactly the same as all the other lights used 
on H Street. 

The subway construction, these viaducts, adds to the danger of 
transportation on First and Second Streets where the subway inter¬ 
sects First and Second Streets, because of the presence of those iron 
structures in the center of the roadway, but every one of these iron 
columns is in the subway itself. I superintended the construction 
and installation of the lights in these subways; I did not make any 
special study before installing them. Do not know the quantum of 
light used in the Chicago subways, and have not made a comparison 
of the Chicago subways with those in the District. Do not know 
whether reflectors are used in the subways in Chicago, New York 
and Philadelphia; think that there are no reflectors in the subways 
in the District; use of reflectors would diminish amount of candle 
power necessary if there were no obstructions to deflect the light; we 
would not have so many; we could do with fewer lights and have 
reflectors. The lights are only on at night, they are not lighted in 
the day time. 

On re-redirect examination witness said: 

A double car-line runs down II Street and through this 
28 subway, the columns are on the outside of the track and the 
center to center distance between the rows of columns is 25 
feet. There is a roadway about 15 feet between the curb and these 
columns on each side, and then a sidewalk al>out 12 feet, and then 
comes the stone wall. The columns are right in the roadway. 

On being recalled, the witness corrected his statement regard¬ 
ing sidewalks on First and Second Streets, and now states that on 
First Street there is a space of about six feet adjacent to the Washing¬ 
ton Terminal wall which has a curb and is paved as a sidewalk, 
and on the edge of that space stand the lamp posts covered by this 
suit; this pavement extends from the Plaza to Myrtle Street; and on 
Second Street from II to L Streets there is an unpaved sidewalk about 
12 feet in width with curb; north of L Street it varies from 12 feet 
to practically nothing when it reaches M Street. The entire ques¬ 
tion of illuminating the streets of the city have been under the wit¬ 
ness’ charge since August 1, 1894. 

On cross examination witness said: 

The curbing, these sidewalks and this unpaved distance stand a* a 
protection to vehicles against striking the wall: that is what I tried 
to correct by my testimony this morning. The first lighted sub¬ 
ways in Washington were those constructed under the Washington 
Terminal property in about 1906. The Terminal Company refused 
absolutely to pay the bills for lighting. 

This was all the evidence offered on behalf of the plaintiff. 

3—3145a 
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And thereupon the defendant, to maintain the issues on its part 
joined, called as a witness C. S. Heritage, who testified as follows: 

1 am engineer ot the \\ ashing ton Terminal Company. The dis¬ 
tance on first Street where it bounds the terminal property 
is 1,400 feet, and the distance of Second Street some 2.000 
feet, the height of the terminal wall is from 17 to 27 feet, 
and the length of the express building is 420 feet. 

No cross examination. 

1 hereupon the defendant, to further maintain the issues on its 
part joined, called as a witness Thomas F. Foi.tz. who testified as 
follows: I am electrical engineer of the Washington Terminal Com¬ 
pany. in charge of lighting, power, heating of the Terminal prop¬ 
erty; graduated in 1900 from Pennsylvania State College, made 
study of illumination; practical exj>erience for a year and a half 
with (ieneral Electric Company; with Pennsylvania Railroad Com¬ 
pany in electrical department for about- o 1 /** years; have studied 
viaduct or subway illumination: was assistant division electrician 
at Pittsburgh, having charge of lighting from Altoona to Pittsburgh, 
six or eight electrically lighted subways under charge. Those sub¬ 
ways, compared with the \\ ashington subways under the terminal 
property had one-fourth to one-third as much light jus these subways 
here have. Some of the Pittsburgh subways had considerably more 
traflic than these subways here and some hud less. Two subways 
bad double track car line.**. The height of the viaduct over the 
l>ed ot the street was practically the same as here, substantially tla* 
same construction; two cases that 1 recall had double rows of pillars. 
I olserved this condition alxnit dP* years. In my judgment as an 
electrical expert, the subways in Pittsburgh were sufliciently lighted 
for the protection of the public. In the Pittsburgh subways it was 
the usual practice to install the equivalent of a 20-candle power lamp 
to. say, 1.200 or l,t>00 square feet of area. The distance of the lamps 
apart depends on the width of the subway. The wider the subway, 
the closer the lanqts would be together. They would vary from 
possibly do to 40 or 50 feet apart. The subways vary from GO up 
to 80 feet wide. (The witness then left the stand until 
do further testimony should be given by Walter C. Allen.) 

Walter C. Allen, recalled bv the plaintiff, testified as follows: 

The first period between the beginning of the suit in September 
1909, and August 14. 1010. there were in use in these subways lamps 
rated at from 25 to 40 candle power, a carUm lamp or a metallized 
filament. On August 14, 1910, those were replaced by 40 candle 
|>ower Tungsten or Mazda lamps. 

Thomas F. Foltz, recalled, testified as follows: 

I could give an approximate comparison of the light developed 
in the tunnel here, under conditions stated by Mr. Allen, and the 
quantity of light develoj>ed in the Pittsburgh tunnels. At Pitts- 
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burgh we gave the equivalent of about *20 candle power to somewhere 
° n * «n average of 1,200 square feet ; 11 Street as lighted at the time 
of this suit, had 40 candle power to 580 square feet, which would 
mean 20 candle power to one-half that, or approximately 200 feet, 
as against something over 1,000 square feet at Pittsburgh" II Street 
had at that time about four times the amount of light installed per 
unit area as the average Pittsburgh installation. K Street has half 
the munlier of lights |>er unit area as II Street. Therefore K Street 
had at that time about twice the average lighting condition on the 
Pittsburgh Division tunnels. The next three tunnels are very 
similar, L, M and f lorida Avenue. L and M have approximately 
«^2t) square feet, or lor the equivalent of 20 candle power, one half 
of that, or 415 square feet, which is approximately three times the 
lighting at the Pittsburgh tunnels. I have made a comparison with 
what would 1 k> a proper lighting system, 1 have made a liberal 
design, or what I would sav, would be ample lighting to take care 
of all conditions. Confining the matter to what would be the amount 
of illumination at the period covered by this suit, for this 
•>1 layout I have purposely allowed somewhat more than was 
the average at Pittsburgh on account of possibly some more 
critical conditions down here, being the National Capital, and to 
satisfy everybody, and I figured that allowing 00 candle power to 
approximately 1,600 square feet would give ample lighting, sufficient 
for all purposes. During the period covered by this suit the lighting 
at II Street was about 2.8; the amount of candle power installed 
at K Street about 1.4 and that at the other three tunnels approxi¬ 
mately the lighting was about 1.0 times what I would put in. Then 
I am putting in a more liberal design than was the average out at 
Pittsburgh. $696.15 would l>e the cost of the proposed installation 
and the difference would be aU>ut $1,2:11.65; in my judgment the 
annual charge for lighting the II Street subway is in the neighl»or- 
liood of $1,250 more than it should be. If that was an oj>cn street, 

1 should say three arc lights would have to he put there. That would 
make a cost of al>out $240 for the city to light that. (Witness was 
temporarily excused from the stand to make some calculations.) 


Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness (try II. Killian, who testified as 
follows: 


1 am the general agent of the Adams and Southern Express Com¬ 
panies, been such since February 1912; from January 1, 1909, to 
January 1, 1912, was agent for the Adams and Southern Express 
Companies. Was familiar with First and Second Streets, and II. 
K. E and M Street subways; the Adams and Southern Express Gnu- 
panies operated anywhere from 35 to 45 wagons and automobiles, 
which used II Street subway very largely, K Street subwav to a 
certain extent and at odd times L and M Street subways; First Street 
very little and Second Street all the time; the Express buildings an* 
on Second Street. There is a retaining wall on Second 
32 Street 20 feet high at II Street, graduating up to the 
level of the street where T Street runs in. and it continues on 
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north again all the way up to M Street. Starting from II Street 
going north, on the left is the Express building, which is separated 
from the street line by a driveway approximately 20 or 25 feet in 
width. That driveway extends all the way up past the milk plat¬ 
form to K Street. On the east side there is a pavement, in fact 
there is a little grass intersection, and then a pavement, and then 
a plot of ground, dividing the property of the Little Sisters of the 
I oor. I hat runs clean through to I Street. North of I street there 
are three or four houses setting up on the incline. That is on the 
cast side of Second Street, not on the terminal side. Second Street 
dips down to K Street and there is quite a high elevation there, 
[>os6iblv at K Street 20 feet, a clav bank, the houses tire reached by 
steps. I have used that street jieivonally at night quite a bit. 

By tbe Court: “Second Street is a city street and under the con¬ 
trol of the District Commissioners, and they are required to light it 
in a reasonable way for ordinary traffic. Assuming that it was 
lighted in a reasonable way for ordinary traffic, as other citv streets 
similarly situated are lighted, would tlie building of the Terminal 

works there call for more light in order to see as on the citv streets 9 

A. I should say not. 

By the Court: What do you say about the condition on First 
Street? 

A. If First Street was lighted by the District along the same lines 
as any other street, with conditions similar, I should say that the 
terminal property would have no bearing on the danger to traffic 
or pedestrians. * * * It would not require additional lighting 

During the summer months 1 passed through the II Street subwav 
alter it was lighted never less than once a night; during the fall anil 
winter months, possibly as much as four times each night. There 

was very ample light there for the guidance of all traffic; more light 
than was necessarv. & 

On cross examination witness said: 


oo 

DO 


There is a lot of light necessarily above for the operation 
of their traffic, which light to a certain extent diffuses itself 
down onto the street below. In a certain wav it requires a good deal 
ot light to make it safe in the subway, and there is a certain amount 
of reflection to be counted on also. 

On redirect examination witness said: 

Second Street is quite a distance from the wall, there is a grass 

plot between tho wall and street, the wall from the curbing is al>out 
1U feet or more. 


Thereupon the defendant, to further maintain the issues on its 

Part joined, called as a witness .1. F. Waters, who testified as fob 
lows: 

I am depot agent of the Adams and Southern Express Companies 
and my duties from August 1909 until December 1911 required me 
to pass frequently at night along First and Second Streets and 
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through the subways on H and K Streets. During the holiday sea¬ 
son we would run 175 to 200 wagons, horse wagons and electric 
vehicles, and during the ordinary season, 35, 40 or 45. These vehi¬ 
cles used the streets and subways referred to. From passing along 
First and Second Streets at night after they were lighted, and from 
my knowledge of the terminal construction, I do not think that the 
terminal construction required any more light on those streets for 
the safety and protection of the travel on them. I would consider 
II Street subway brilliantly lighted. I would consider that they 
could have done without considerable lighting there, and then be 
sufficient. 

No cross examination. 


Thereupon counsel for defendant offered in evidence the Act of 
Congress of 1901, providing for the elimination of grade crossings 
and the Act of Congress of 1903. the Union Station Act, particu¬ 
larly for the purpose of referring to certain portions thereof, 
.”>4 the first act providing for the elimination of grade crossings 
and requiring the construction of terminals and tracks, and 
the second act, which is the Union Station Act requiring the con¬ 
struction of the terminal structure within the area therein specified. 
Section 3 of this act requires, after these viaducts are constructed, 
that the “Said Terminal Company shall grade and pave the said 
passage ways.'* that is, the subways we are considering, “at the time 
of their construction to the satisfaction of the Commissioners of the 
District of Columbia, and that thereafter the maintenance of the 
pavements and roadways shall be provided for as in the case of other 
public highways in the District of Columbia.” 

The next clause I want to call attention to is Section fi, “That the 
said property owned or occupied by the Terminal Company or by 
the P. B. W. Railroad or the B. & O., under authority of this Act 
or otherwise, together with improvements that may be put thereon, 
shall l>e subject to taxation in the District of Columbia in the same 
manner and to the same extent as other property in the District, and 
that all sidings and tracks shall be taxed as real estate.” 


Mr. Stephens: We admit that to be the law. 

Section 3 of the Act of February 28, 1903, 32 Stats, at Large 909, 
was admitted as follows: 

“Sec. 3. That the viaduct leading northwardly from the passenger 
station and terminal between the south side of L Street and the north 
side of M Street may occupy so much of the bed of Delaware Avenue 
as lies west of a line drawn parallel with the east building line of 
said avenue and forty feet west ward lv therefrom: Provided, how¬ 
ever, That said terminal station and viaduct shall be so constructed 
as to permit II, K, L, and M Streets and Florida Avenue to be 
passed and continued under the same through openings or spaces of 
sufficient clearance to permit the use of said streets and avenues in 
the form and manner and of the dimensions shown and indicated 
on the plan and profiles agreed upon between the Baltimore and 



WASHINGTON TERMINAL CO., ETC., VS. 

Olno Railroad Company, the terminal company, and the Philadel- 
plna, Baltimore and Washington Railroad Company and the Com¬ 
missioners of the District of Columbia, and filed in the office of the 

K.'n"T r Commissioner; and the said terminal company 
shall also grade and pace the said passageways at the time of 
their construction to the satisfaction of the Commkdoners 
1(1 'strut of Columbia, but thereafter the maintenance of the 

i.. roadways shall he provided for as in the case of other 

public highways in the District of Columbia. 

tl.o xuiduct shall lie of sufficient width to carry, in addition to 

IV-" ml,i!C< ’ V S) " d , A !' rebiting to the Baltimore and Ohio 
Railroad Company, approved February twelfth, nineteen hundred 
and one. such tracks as may la- reipiired to accommodate the traffic 
>f the said I Inladelphia. Baltimore and Washington Railroad Corn- 

S or "*°r c freight tracks for the Baltimore an. Ohio 

Railroad Company to he located on the west side thereof 

er.Hl snldl^JT is "f** expressly authorized and empnw- 

r ;' k . 1 • , *T I »" ,hc approval of the Commissioners of the District 
o Columbia, to ae.pnre and become possessed of such lands in the 
Istiict of < olmnhia outside the city limits, as may lie from time 
to time needed for the purpose, and thereon to construct maintain 
own. and operate yard tracks, switches, roundhouses, shops, and o,he r 
sIructnrcs to adequately accommodate the handling, shifting hm.s- 

repairing of the locomotives and cars of 
siiit h companies as shall lie entitled to use the said passenger station 
and terminal: and also to establish, maintain, and operate the neces- 

Rnlvi M^ThT^i'l'I s " M ir U,,e " i,ll 1 "; e ,riuk * Delaware avenue: 

,V, ' . , roundhouses and shops shall lie located as desjg. 

nated on plans to he approved by the Commissioners of the District 

of Co "inhia. and hied in the office of the Kngineer Com n ssioncr ' 

.Vct'on b. of said Act of l!»();t. was admitted as follows: 

f ’ w '‘ "• 1 1111 , ,lle property owne.1 or occupied by the termin il 
company, or by the I'Inladelphia. Baltimore and Washington Rail- 
load Company, or by the Baltimore and Ohio Railroad Vonm iny 

mont 1 -il" l , ° rlty ‘i’ 1 ' hl8 V’ or " ther " ise. together with the inuirove- 

Dist ict of Cohiml°i l>! " ! slml1 Ik ‘ “"''iect to taxation in the 

I istn.t of Columbia m the same manner and to the same extent as 

otliei property in the District, and all tracks and sidings shall he 

taxed as real estate: Provided. That no assessment, valuation o, tax 

V-'i ^ made, laid, or levied on the stations, terminals and lines of 

railroad located, constructed, or maintained under the authority of 

Ins Act in excess of that which would or could lie lawfully mad.. 

aid. or levied if said stations, terminals, and linos of railroad were 

ocated. constructed, and maintained without the use of bridges 

tunnels, viaducts retaining walls, or other stnicturcs n^Vr or 

iroperly employed to elevate or to depress the same as reaffirm /, 

Hus Act: it being the true intent and meaning hereof that the line's 

of railroad and terminals hereby authorized shall lie assessed ind 

valued for the purpose of taxation and taxed on the same lms?s ™if 

e same ueie not constructed and maintained by means of such 

bridges, tunnels, viaducts, retaining walls, and other structures: Pro- 
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\ ided, 1 hat such portions of the terminal structure or viaduct as 
may be constructed and used for storage or like commercial purpose 
shall he subject to taxation in the same manner as other property in 
the District of Columbia.” 

Counsel for plaintiff offered in evidence those portions of 
:Ui the Appropriation Acts of the District of Columbia for the 
year ended June 30, 1009, June 30, 1910, June 30, 191 1 , and 
June 30, 191*2, showing the amounts directly appropriated bv the 
Federal Congress for the purpose of paying for lighting the streets 
ot the District of Columbia, respectively, 1909, $265 225* 1910 
$280,000; 1911, $288,000; 1912, $395,000. 

Counsel for defendant offered in evidence the receipted tax hills for 
general taxes paid by the 5\ ashington Terminal Company to the 
District of Columbia, in amounts as follows: June 1, 1909 $60- 
520.53; 1910, $60,464.76; 1911, $60,464.75; 1912, $60,464.75. 

W hereupon, the defendant recalled C. S. IIkritac.k, who testified 
as follows: 

Starting on First Street, where First Street first comes opposite 
the Terminal Station, the terminal construction there consists of 
several ‘islands,” with balustrade curbing in the middle of the street. 
Between these islands and the west wall of the Union Station build¬ 
ing, there is a driveway used principally by carriages and automo¬ 
biles going out, it is open and it is aUmt 40 feet from the east edge 
of First Street before there is any construction. Northward is the 
retaining wall, 27 feet high above the street at II Street, and 17 feet 
high at its lowest point, just north of the station. The terminal 
company tracks on top of this elevation 17 to 20 feet are 10 feet 
from the street side of this wall, and these tracks are used principally 
for holding business cars. At the south end of the inspector’s build¬ 
ing the trackage is 40 feet back from the edge of the wall. The 

inspector s building is 156 feet long, and next t<o that comes the 

power house, 238 feet long. The trackage is al>out 80 feet back 
of First Street there. North of the power house it is about 10 feet 
from the wall to the nearest track. First Street leaves the 
37 terminal property at this point, and after it leaves the prop¬ 
erty the track is away back, 163 feet. Second Street, at (i 
Street, is al)Out 200 feet away from the terminal construction, and 
then up at II Street it is about 40 feet away. From there to K 
Street, right on the west side of Second Street, there is a retaining 
wall. The wall at the northwest corner of Second and II Streets 
is 18 feet high. After you pass hack on the terminal area, there 

is a driveway about 30 feet wide between the wall and the express 

building. The express building is 60 feet wide and 420 feet long, 
and for that space of 420 feet the nearest trackage to Second Street 
is about 121 feet. Then the milk shed follows on the north, to 
close to K Street, and along that space the trackage is 52.5 feet from 
Second Street. And the trackage on this elevated structure is back 
from Second Street, at K Street, 52.5 feet, and at L Street, 27.5 
feet. Passing L Street and going north, there is a retaining wall 
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about 19 feet high, and then the (lacks are on the west of this wall 
hack about 10 feet.^ There are no buildings facing Second Street 
l>etween L and M Streets; that is a high bluff there, a yellow clay 
bank, about the same height as the trackage. Second Street leaves 
the terminal area at M Street. The distance from II Street to M 
Street on Second Street is 2,000 feet; and on First Street from Massa¬ 
chusetts Avenue to Myrtle Street is about 1,400. There is no rail¬ 
way trackage on the east side of either the express com pan vs build¬ 
ing or the milk shed, only a driveway for vehicles. 

On cross examination witness said: 

Less than half way between L and M Street, the retaining wall 
is 19 feet high. Hetween the track on which business cars are placed 
and the wall, there are no lights on top. 

The defendant recalled as a witness Thomas F. Foltz, who testi¬ 
fied as follows: 

M A slight change is required in the figures I have made 

m 4 m y illuminating design for II, K, L, M Streets, and 
Honda Avenue subways, due to the discovery that the present 60 
candlo power lights were not in the subway during the period covered 
by this suit, but that they were of a lower power say, about 40 
candle power. 

Taking 40 candle power as the basis, and comparing my basis 
for illuminating the subways to the illumination made by the District 
during this period, the District had installed 108 40-candle power 
lamps in II Street subway; I would put in 51 40-candle power 
lamps, which is somewhat less than half. During this period K 
Street had 29 40-candle power lamps. I would put in 28, which is 
just slightly less. L Street had 1 < 40-candle power lamps. I would 
install 12. M Street and Florida Avenue each had 13 40-candle 
power lamps. I would install 9. In my opinion as an illuminating, 
electrical engineer, this plan would give ample and sufficient light 
for all purposes, substantially twice the amount of illumination that 
we found satisfactory on the Pittsburgh Division during the time 
of this suit. I make his change because this is the National Capital 
and things here ha\e to Ik? a little better, and the design conforms 
to what is now required by the Municipality of Chicago, which is 
more than the railroads consider necessary. , The representatives of 
the municipality and their engineers have made a full written report 
and the final agreement that was made as to the quantity of light 
necessary on the 500 odd subways in Chicago. I consider 
the arrangement for lighting the subways here as bad. 

The Court: In what respect was the arrangement bad, or is it the 
same now* as it was then? 

The Witness: Aes. In the first place the lamps are bare, that is 
to say they have no reflector. They ought to have reflectors for two 
reasons: first, to redirect the light which goes up to the pavement. 
The light should be redirected to the pavement. Also the reflector 
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should be so designed as to screen in any horizontal light which 
might enter a person’s eyes because of the considerable glare. 
Without a retiector they cause a considerable glare. 

The Court: And by “horizontal light*’ you mean a light 
that is difiused from the entrance of the subway? 

The Witness: I mean the light thrown out in a horizontal direc¬ 
tion. In fact, the light should be screened generally somewhat below 
the horizontal point so that the bare light will not enter a person’s 
eyes and cause that considerable glare. The lamps were placed in 
two of the subways between columns, presumably, to, in a way, 
decrease the amount of bare light which would enter a person’s eyes. 
.Vs soon as a [> 01*8011 enters the subway, however, they can see possibly 
a dozen bare lights ahead of them. It they were properly equipped 
with reflectors and if the lamps were placed Closer to the sidewalks 
than they are, 1 believe you would get very much more satisfactory 
results. In tact, the lighting could be decreased considerably, that 
is, the amount of lighting installed.” 

The length of these subways is: 

II Street, 787 feet; 

K Street, 4*25 feet; 

L Street, 177 feet; 

M Street, 135 feet; 

Florida Avenue, 133 feet. 

The width of all five subways is the same, .SO feet. 

The area ol the sidewalks in square feet in each subway: 

II Street, 19,077; 

K Street, 10,625; 

L Street, 4,425; 

M Street, 3,375; 

Florida Avenue, 3,325. 

The roadway area of each subway in square feet: 

11 Street, 43,285; 

K Street, 23,375; 

L Street, 9,735; 

M Street, 7,425; 

Florida Avenue, 7,315. 


The total area in square feet of each subway: 

II Street, 62,960; 
K Street, 34,000; 
L Street, 14,160; 
M Street, 10,800; 
Florida Avenue. 10.640. 
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i he distance lielween the laiiq* or lights on the streets eu*t and 
west of the subway construction is: on II Street, between the two 
adjacent lamps, one east and west of the subway, approximately 

- 4 foe ‘; K 1 - s ' r , e<t ''-a <ccl; L Street :{"»4 feet: M Street 209 feet*; 
Morula Avenue MdS feet. 

M On the streets east and west of the subways, the average 

„. m 0< ,V an, I M streels in feet is: on H Street 

Avenue 220 fm' "" '* ,4 “ : M S,reit ^ 

I be nmi)U*r of lamps that would be required to light the areies 
occupied by the subway construction, if there were no subwav there. 
u>inu the same distances, the average distance which was found on 
be street east and west of the subways, would In? II street li arc lights* 

Mor ri? L Stnrt 2 M st,w( 1 m lamp’; 

I lot ida Avenue 1 .mix* lamp. 1 * 

The cost for (lie 27 months involved in this suit for all lamps 
tuu*ssar\ to light these streets if they were o|>en strwt construction, 
msteiul of suhwav construction. would he: II [Street $540- K Street 
•M 1.5.0P; L Street $75.38; M Street $37.09; Florida Avenue $180.00; 

, ;! , V . f, ; r ; v “ WUi Comparison hetw.cn what the 

I Istriet m-tualh charges for lighting the subways and what it would 

<o>. k istriet to light them without viaduct construction for the 
[»eriod involved in this suit. 2 years and « months: 

Viaduct Open 

construction. construction. 

! *!"*'. $4.3:57.0.7 $540.00 

V . 1.104.71 113.00 

. 082.7t> 75.38 

ri ^'7 \. >22.11 37.69 

Honda Avenue. 522.11 180.00 

I he total. It open stm t eonstruetion. i,. $940.1:5. and the District 
|^h^^$7.229l24'' aS ' ln!:,,,n Tc, " ,i " 1 ' 1 r, ""l«»>.y during this same 

sullieicnl in my judgment, to give excellent illuminu- 
ii<4ii in tlu'S45 sn lava vs are: 

II Stleet, o 1 lamp< on a 4ll-eandle power basis* 

K Street, 28 lmnps 
k Street. 12 lamps 
M Street. 1) lamps 
IMorida Avenue, fl lamps. 

III.- e<jst of the 27 months involved in this suit, upon that eon- 
dtue. on using the prtees that are being charged against the 
Washington Terminal (ompany by the District, is 


11 







DISTRICT OF COLUMBIA, ETC. 


II Street. $2,048.29 

Iv Street. 1,124.55 

k Street . 481.95 

M Street. 361.46 

Florida Avenue. 361.46 

Total. $4,377.71 

l‘or the 2< months, these excess charges over what we l>elievo a 
proper installation, are as follows: 

11 Street. $2.289.2< > 

Iv Street. 40.16 

Iv Street. 200.81 

M Street. 160.65 

Florida Avenue. 160.65 

Total. $2,851.52 


I*roni the sum total for subway lighting charged against 
the Washington Terminal Company by the District.. $7,229.24 

Deduct what it would cost the District to light these 
spaces if no viaduct construction existed: 

For the 5 subways. for # 27 months. U46. I3 

That will leave. $6,283.11 

Deduct from that the overcharge, being the difference 
l>etween the District’s charge and the charge I reach 
for proper illumination. $2,851.53 

That will leave. $3,431.59 


This is an ample charge, as I believe, for lighting these subways 
with proper lighting over what it would cost to light the open streets. 

Assuming that First and Second Streets are lighted in a reason¬ 
able way for ordinary traffic that will use them, as other city streets 
similarly situated are lighted. I can not see that the building of the 
terminal works there, as they stand, would call for more light in 
order to see: I do not believe that it would require anv more light¬ 
ing. or any additional cost. The retaining wall is of gray stone, 
somewhat of a light gray stone, and would reflect more light 
42 back on the street than if there was a row of red brick build¬ 


ings there, or than if there was nothing there whatever. The 
lamps on First Street are not as tall as the retaining wall, possibly 
down 8 feet. They have reflectors on top of them, throwing the 
light right down on to the street. The iron pillars and supports in 
the 11 Street subway are back from Second Street in the subway, say 
possibly 15 or 20 feet, it may be 30 feet. It is not out on the line 
like it is on the other end. On the other end the pillars come out 
elose to the edge of the retaining wall. 
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On cross examination witness testified as follows: 

, ^ hen I graduated in 1000, illumination as an art was in its in- 
> all( l more or less a matter of experimentation and deduction. 

think that- Mr. 1 aimer, Commissioner of (las and Kleetrieitv of 
Chicago, asked for 1 10-candle power incandescent light for every 
100 square feet, and I l>elievc that the railroads asked for 800 square 
feet, and 1 think that they compromised on 000 feet. There was 
• ►no subwu) in I ittsburgh, Cast Liberty, and there were no columns 
in it This subway was lighted by the municipality and the one at 
l>iaddock, the railroad lighted one sidewalk because it was used as a 
passageway for patrons of the railroad. I have not seen the subways 
at Chicago, and my practical knowledge from observation of sub¬ 
ways is confined to Litt.dmrgh. Some railroad people though the 
public were adequately protected with the lights placed three times 
as far apart as the city did. The open recommendation of the rail¬ 
way electrician was 800 square feet to a 20 candle power lamp. 
More light is required in a subway if there are columns, and the 
more columns there are the more light required. In the Rraddock 
tunnel there were two rows of columns on the sidewalk on the out- 
side, and a row in between and they also had street cars run- 
L> ning. 1 ho columns were somewhere just outside of the curb. 

ami possibly some of them were in the curb, but I can't recall * 
they were somewhere about where the surb line is. If the column 
was on the sidewalk and the curb was outside of the column, it would 
he safer; and if the columns had been in the street, there would have 
been more danger of a wagon running into a column if there was no 
cuib there. If as a matter of fact, the columns were up on the side¬ 
walk and could not be run into by a wagon, that would change inv 
testimony somewhat as to the amount of light to be required if thev 
had been put in the roadway; it is possible there would be a little 
more light, if they had been in the roadway. The II Street subwav 
has a ll foot sidewalk on each side, elevated above the flooring of 
the subway several inches, and a roadway from curb to curb, crowned 
a little bit. there is no curb protecting the pillars in the II Street 
subway each column has an individual wheel guard, possiblv two 
feet at the base; it rises 12 to lo inches; it is in tin? nature of a wheel 
guard to cause the wheels to glance away from the column and to 
keep the hubs from hitting the column. You can drive between the 
columns out onto the street railroad. f» 1 lights would be plentv to 
light the II Street subway; I would put them in •* rows of 17 lights 
apiece one row down the center and another row from each curb 
hne. 1 would put. reflectors on that would give a wide enough dis¬ 
tribution of light so that the light from each lamp would sufficiently 
overlap and still screen enough of the horizontal rays so that 25 de¬ 
grees below the horizontal rays a person going through the tunnel 
would not. be confronted by these bare lamps causing a considerable 
glare and a reduction in their efficiency to see. In going through 
the tunnel now, you can see possibly a dozen or mavbe 15 lamps 
ahead of you according to where you are in the subway. If you are 
on the sidewalk. I imagine you can see 20 or 80 lamps. When you 
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.ire using the vehicular portion of the subway, outside of the 
ralMtl lafe l should say you can see 30 or 40 lamps 

1 'inn h ? f ; vou ; J '™ n,<1 P ut a 40 candle power light to even 

Is mliTi f'i ,lol ! 1 t •■elieve that putting that wall there 17, 
or 30 feet high, would make it any darker than the ordinary 

> rect with houses along it. if you take the average house If you 

lane a red brick, it does not reflect as good as would a light colored 

khld tlinMs * "u* n' - ' "! ,h r 1 U, « nmHe of any publication of anv 
tluit is a\tillable which would show when the first standard* 

were adopted for subway lighting. I do not think that there was 

enough of preliminary engineering done on the lighting of this «ub- 

«ny. I here were absolutely no tests at all made, as I understand it 

tlianime' 0 "' " ,et Mfr 1 10,0 11:1,1 been tests made anywhere else at 

redirect examination witness said: 

4()-eandlo pmver lights are supposed to cover an area in the neigh- 
Uirhood of 1.200 square feet. 

(li.v plaint ills witness. If. <’. Au.kx The mimhor of lights is 
the same as when they were installs. Those 2.'. candle power lights 
ueie used from 1-lO.t or ItMKi until along in lhOlt or llllt), when tliev 
"ere eliange.l to 40 candle power. The 40 candle power put practi¬ 
cally (.0/ more igl.l in there, and there was no reduction in the 
nuiiil>er lor which the Icrminal Company was charged. With lilt 
candle power lights in there, the increase of light over the 2-') candle 
power is such that there is about. 2 and 2/.'. as much light. The in¬ 
crease in light between the 40 candle pow.cr and the present 00 candle 
power is about • ><)',; increase in light. In figuring on the amount of 
g to ’. e 'hose subways. I take into consideration the exact 

construction including (be columns and where they are located. 

I hereupon, the defendant, to further maintain the issues on its 

part, joined, called as a witness TI. C. Meloy, who testified as fol- 
Jows: 

I li\( i in ( leveland ami am Su|K.T\'isor of electrical plants 
for the New York Central Linos West; have been an electrical 
ingmeei practically 11 years. 1 am familiar with subwav construc¬ 
tion m t he ( itv of Chicago alon« our own lines and some of the other 
lines where these tests were run. There are over 500 subways in 
lnca.uo 44 on the New N ork Central lines where the railroad pays 
for the liphtmjr. lliey range from 51 feet, a double track construc¬ 
tion, to -<V> and 300 feet on our own line; on some of the others they 
run as much as 3,000 fec‘t. I rode through in the day time anil 
walked through at nights, the five subways here. The average height 

of „ ! xm "? U . is 14 . feo !- the general average width 

"°”i . ^ ^ ^ e °t* t investigation of the illumination of tunnels 
at Chicago was caused by the railroads’ representatives and was car¬ 
ried along to the City Authorities, and at the request of Mayor Har¬ 
rison a railroad representative was appointed from all the railroads* 
running into Chicago, cooperating with the Gas and Electrical De- 
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pailineut of the City of Chinigo. I represented the New York Cen¬ 
tral and Lake Shore interests. The City of Chicago, previous to the 
appointment of this commission by the railroads, asked for one Hi 
candle power for every -too square feet of enclosed area. It was 
unanimously agreed after a long series of tests, in the neighborhood 
<d seven 01 eight thousand readings taken, that is. illuminometer 
readings, and about d.000 visual perception tests, that for the light¬ 
ing ot the ( lucago subways, there would l»e 1 20-can<Ile power lamp 
for each 400 square feet of sidewalk area, and 1 20-candle power 
amp for each soo square feet of roadway, an average of 1 20-candle 
po\\er light to each 000 square feet, as a whole in the suhwavs 
lliese tests were available in 1000 and could have been made in 
' (, L they were known to the art. instruments, and reflectors. 
,h \' u *• 1,10 ilhmnnonieter has Iron used fully 12 or l.*i vears. 

■’jd I would not attempt to say what date. 

Tlic visual lost was run in the manner of a man standing in (lie 
entrance, ot the sul way .ami with a man -oinj. hack wan Is usittir a 
• nellon letter. which is known in optics its a letter nlmut :! incites 
to test the cycsif-hl. They have the letter K and letter F placed on 
a cardboard. and as the man walked away from von or hacked awav 
trot" Von. you were supposed to read that letter, to distiimmsli the 
etter • from the 1;. or the F from the K. at different distant**. On 
lie dim foot spaeimrs t ltm square feet to each It; eamlle power 
lamp) Jisino a decp-h,m| relleetor. there was >.ood visual ellieienev 
up to led. | hat was read by three different suhjeets. and the'v 
ha, to read these letters correctly, tel! the difference lietwccn the F 
and I-. whether it was F upside down. ole. The card was read at 
h\e loot spaonioy. I he eanl was held rijslil up on the breast. Some- 
tines you would lie under or close to the lijjlit; then you would act 
yew ten i ic units. Now. that system was continued with a hare 
lump. I might say that observations were made with the subject 
staiidmo directly at the entrance of the funnel, and then lo feet 
outside, to find whether it made any difference in the distance seeiim. 

Imt was <>n the deep Ik>wI relleetor. Those letters were renmnizisl 
ami read properly up to I To feet, practically every station, cverv .*>- 
loot.statton ami were read lie two of the suhjeets lit 2’2n feet, and hv 
all three subjects, two or three spacing hetween Mm and 200 feoi 
I hat letter was read 2(10 feet away, which is praetieallv davlijjht 
eailinj;. I lie same operation, the same test, was run on the shallow 
•iow . and the distances were approximately the same. 175 feet in 
rniist- eases, ami at 1 > feet to 200 feet; the next was on a tiOO fool 
'.i»is. one ltd it ill” unit, a lt> candle power earlHin lamp, on a 000 
«|uan foot basis. At practically all stations, the observations 
I. were correct up to 170 feet, both the subjects standinj; riirlit 

o, ,i vAo‘ n an< ' C , , ° 1 ,e '. un " el m,<1 V> outside of the tunnel. 
On the 800-square foot basis, a 10 candle power lamp with „ deei. 

»owl retleetor, it was possible to read those letters correctly at almost 

ien1 at i-o i' 1 ’ <0 n, "1 they were visible at 

M)U to 1 1 0 feet. 

In these visual tests 1 was one of the subjects, one of the readers 
After these tests, the (mal conclusion and the amount of |j<d>t 
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used in those subways with the consent of the two parties interested, 
the city and the railroad authorities, was on the basis of the 20 
candle power lamp for each 400 square feet of sidewalk area, and a 
20 candle power lamp for each K00 square feet of street lighting. 

In the II Street subway, the lighting is very, very much more than 
Chicago pays, and in our estimate we have allowed a more liberal 
percentage of light to the square foot than is allowed in Chicago. 
On K Street I should sav it is somewhat letter. The other three 
streets, L, M and Florida Avenue, seem to he about the same. The 
lighting in tl le II Street subway is excessive, from my experience 
and oliservation in connection with subway lighting. The construc¬ 
tion near First and Second Streets does not require any more light 
than if it were not there. I would consider that conditions were 
approximately the same as you have had in many places throughout 
your city where you have buildings and warehouses up close to the 
sidewalk. The gray stone walls would have an effect of reflecting 
or increasing the quantity of light. If I were lighting that street as 
it is at present. I would not use any more light there than I would 
on the street extended bevond the subway construction. ' 


Counsel for defendant introduced in evidence a summary of the 


testimony of the defendants witness Thomas F. 
marked Defendant’s Exhibit No. 4: 


Foltz, which was 
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V.* 1 approve the figures as they appear on Exhibit No. 4. and 

I think that lighting ample and sufficient. 

On cross examination witness said: 

I am not a college graduate. I began on the installing of plants 
and began work in electric illumination about 18 months or two 
years, previous to this Chicago investigation. The Chicago investi¬ 
gation began in November 1911. All the real attention 1 have given 
to the art of illumination has been from about 1909, about two years 
before this suit. The Chicago City Authorities notified us that they 
desired us to install 16 candle power or its equivalent for each 400 
teet ot area, and we considered that excessive. Tests were made and 
the railroads still adhered to 10 candle power to 800 square feet, and 
the city authorities agreed that they would stick to the 400. There 
was the difference between the two of 800 and 400 after the investi¬ 
gation lasting almost three years. The final result was that it was 
referred to the lawyers on the two sides and they compromised; the 
amount of light now being supplied in Chicago is the result of a 
lawyer’s compromise rather than a scientific investigation, but they 
• lid not ignore that altogether. 1 do not recall any similar investiga¬ 
tion to that made in Chicago. I do not recall any scientific investi¬ 
gation made by the railroads prior to 1909. 

In the majority of these Chicago subways, 1 think they have a 
row of columns down on the curbing—that is, just on the edge of 
the sidewalk, and a row in the center. The curb protects the column 
from vehicular traffic in the roadway. Columns set on a base which 
arises from 8 to 12 inches and extends maybe a foot around the 
column, makes an obstruction, but at the same time it is a guard 
against the vehicle striking the column. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness .John S. Romig. who testified 
’>9 as follows: 

1 reside at Altoona, Pa., where 1 am employed as an elec¬ 
trical engineer with the Pennsylvania Railroad. I graduated at The 
Pennsylvania State College. 1 have made a personal investigation 
of the subways in connection with the Washington Terminal con¬ 
struction and am familiar with their construction, length and height, 
the columns, street car traffic, etc. in them. I have figures which I 
consider would give ample illumination for those subways: the fig¬ 
ures are the same as on Exhibit No. 4. 

I have been along First and Second Streets at night; it would re¬ 
quire no more lighting to give those streets proper illumination with 
the terminal construction there than if it was away from there. 

“Q. Do you know whether prior to 1909 there were any tests by 
which it could be determined as to the quantity of illumination nec¬ 
essary in subways and other places?” 

To fbe foregoing question counsel for plaintiff objected on the 
following ground: 

“There might have been tests made as to the power of the light. 
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the distance it would disclose an object, but I do not see how you 
could bind us by a test made of what illumination is necessary, no 
test being made for that purpose.’’ 

The court held the question inadmissible, and to the ruling of the 
court an exception was duly noted by counsel for defendant and 
entered upon the minutes of the court. 

I know personally of no tests to determine any standard values of 
illumination for this kind of work. I do not consider that illumina¬ 
tion requirements have changed any from 1907 or 1909 down to the 
present day as far as the results of illumination is concerned, whether 
that be determined by actual photometrical tests or bv observation 
onlv. 

Reflectors suitable for this class of lighting were on the market in 
1909. Photometers were in use and used prior to 1909, but 
•”*1 not extensively used until probably during the last four years. 

They were known to the profession in 1909, although the 
types in general use at that time were more of a laboratory type than 
a portable type. The portable type came into general use along in 
1910. I am certain the portable type was developed to a good degree 
of perfection. 

On cross examination witness said: 

The conditions of proper illumination in subways are no different 
to my mind than conditions in an open street. 

On redirect examination witness said: 

To my mind, a row of columns in a subway is not as dangerous as 
an unexpected obstruction in the open street. The columns are in 
symmetrical rows, and if there is sufficient illumination provided in 
that subway that would enable you to see an unexpected object in 
the open street, it would enable you to see all those columns equally 
as well. 

Whereupon, the defendant announced its case closed. 

Whereupon, the plaintiff, to further maintain the issues on its 
part joined, recalled Walter C. Allen, who testified as follows: 

I have been studying the art of illumination ever since I had 
charge of lighting in the District of Columbia. 

“Q. What was the first time, Mr. Allen, that you ever heard of 
these scientific tests being made to determine—1 might call it—rela¬ 
tive standards?’* 

To the foregoing question counsel for defendant objected and the 
court admitted the question. To which ruling of the court an excep¬ 
tion was duly noted by counsel for defendant and entered upon the 
minutes of the court. 

The witness answered: 

“Engineers engaged in illuminating work began making such 
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studies about ten years ago. and they were made for determining the 
proper amount of lighting i7r rooms, buildings, for street 
o2 lighting; hut I don t recall at that time of any that were es¬ 
pecially applied to subway lighting. There are printed books 
in regard to the art of illumination, but I do not know of any publi¬ 
cation in regard to subway lighting.’* 

There is nothing very scientific about the test of holding up letters 

can be seen; that has been in vogue some years. 
I made no tests in installing this illumination. It would have been 
better possibly if there were any subways in the City of Washington 
where I could have made such tests. This subway was in course of 
construction. My drawings and plans for it had to be prepared be¬ 
fore the subways were finished. 1 had no convenient opportunity 
h»r making such tests. 1 lie 1 district paid for the lights when we put 
ihem in. We thought the railroad or Terminal Company would be 
responsible for the lights under the Act of 1883, but they were found 
not to have been. The eletrieal installation in the II Street subway 
as it existed in 11*11, is somewhat greater than the Chicago standard. 
In the other subways the difference is not so great. The difference 
in the II Street subway is greater, about twice as much as the Chi¬ 
cago basis would call for. 

< >n cross examination witness said: 

beginning with the use of the 4(1 candle power lamp in about 
;M". that lighted the II Street tunnel double the quantity of light 
u-cd m Chicago, according t.» thb report, but as a matter of fact I 
don t know the quantities: 1 have not studied anything about them. 
W Inn I made the installation, my idea was that we would put those 
lights in as necessary whether the District or the Terminal Company 
paid tor them. It may have been my opinion that the Terminal 
( ompany Would have to pay lor them. I immediatelv began to 
render bills to the ferminal Company as soon as the installation was 
complete: it was my duty to do so under the law of 1883, as I eon- 
'trued it. WY started in DM).') or 1900 using 108 lamps of 25 candle 
power in the II Street subway, and that in our judgment 
ga\o abundant light. Alter that we increased the light from 
Jo candle power to 10 candle power without any decrease of 
tlw number of lamps; that increased the quantitiv of light 60 per 
rout, but it. reduced the bills at the same time. We increased again 
to 00 candle power, that is. about two and a half times as much as 
Jo candle power. The present lighting is more than we would put 
m now if we were to re-install the lights as a new proposition. 

. 1 hereupon, the plaintill, to further maintain the issues on its part 
joined, called a< a witness Hubert H. Patterson, who testified as 
follows: 

I am an illuminating engineer; studied at Lehigh Universitv* 
since 1900 Superintendent of street lighting of the Potomac Electric 
Power Company of this city. I have not had any experience in 
lighting subways—simply have read literature on the subject. T am 
familiar with the arrangement of the lights in the II Street, and the 
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Iv, L, M and Florida Avenue subways. and was familiar with them 
in 1900, 1910, 1911. 1 passed through at night; it was my duty to 
inspect the lighting at night. 1 would frequently pass through the 
II Street subway. I do not think that there was more light in that 
tunnel than was reasonably necessary for the protection of the traffic; 
l don’t think that there was suthcient light; there could have been 
more light for safety. During 1909, 1910 and 1911, some were 25 
candle power and some were 40 candle power. When the 25 candle 
power lamp was in use, there was not more light than was reasonably 
necessary; after the 40 candle power lamps were installed, it is my 
opinion that the 49 candle power was adequate illumination. 


On cross examination witness said: 


The Fleetric Power Company is paid so much per year for each 

light: and if the number of lights should be reduced in the II Street 

subwav, or anv others, the income of the Potomac Electric 

54 Power — would be reduced that much, if the candle power 

of the lamp remains the same. We are paid by candle power 

and the number of lamps also. If there were 100 lights and they 

were reduced to 59 lights, we would lose half of the income from 

that subway. The lights were increased from 25 to 49 candle power 

and no reduction in the number of lamps; if the District had made 

a reduction at that time it would have been verv unfair to the com- 

« 

pany (Potomac Electric Power Company) because we had equipped 
the subway to furnish this number of lights—that is the reason— 
the District was very fair with us. The number of lamps remained 
just the same as when they were 25 candle power; and when they 
were increased from 40 to 99 candle power the exact number of 
lights were left in there. 

Whereupon, the plaintiff, to further maintain the issues on its 
part joined, called as a witness Warren P>. Hadley, who testified as 
follows: 

I am at present Assistant Electrical Engineer of the District; been 
such since 1912. Have made a study of electric lighting since 1878. 
I am not thoroughly and technically familiar with the street light¬ 
ing in these subways. I know them thoroughly from having passed 
through them many times. In my opinion there was not too much 
light in these subways in 1999. 1910 and 1911. 


On cross examination witness said: 

I thought the light was not sufficient in 1908. 

Whereupon, the plaintiff, to further maintain the issues on its 
part joined, called as a witness Dr. William E. Bradley, who testi¬ 
fied as follows: 

1 am a dentist and have lived at 819 II Street, N. E., 15 years. I 
have had occasion to use II Street subway two or three times a week; 
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__ used it in 1909, 1919 and 1911. Before the present lamps 

• >,> were installed, in my opinion this subway was not. any too 

well lighted; there was no more light than was reasonably 
necessary for the protection of traflie in that subwav. 

Whereupon, the plaintiff, to further maintain the issues on its part 
joined, called as a witness Dr. 1 .. I). Walter, who testified as follows: 

I am a physician at ld;>4 (i Street, N. K.; am vice-president of 
the Northeast 'Washington Citizens’ Association and Chairman of 
the Police Committee. Have used the II Street subway since it was 
built. During the first two or three years it was very poorly lighted. 
It. is not lighted anv more than neocssarv todav. 

On cross examination witness said: 

I here is sutlicicnt light in II Street subway but not any too good: 
that subway should be lit at night-time so that you would be able to 
read. In a subway with trains overhead every few minutes and cars 
lioing through, it you wore knocked down by some man hiding l*»- 
hind those columns, you would have no show whatever. You should 
have enough light there so that you would not need police protection 

I am here as a representative of the Northeast Citizens’ Association, 
fo look after the interests of the citizens of the Northeast. K and I, 

^ . s are fairly well lighted at- the present time. The M 

Nreet is bad because you have to walk four squares without a house 
l>etore you reach the tunnel. That is the fault of the subwav. be¬ 
cause the subway caused the hill there. 

Whereupon, the plaintiff, to further maintain the issues on its 
part joined, called as a witness Calvert A. Holland, who testified 
as follows: 

My business is hardware, located at loth and 11 Streets; I use the 

II Street subway and remember the condition of the lighting there 
in 1909, 1910 and 1911. There was hardly sufficient light there at 
_ th«it time. It was not better lighted than was reasonable 

necessary to protect the traffic in that subway. 

Whereupon, the plaintiff, to further maintain the issues oil its 
part joined, called as a witness Sam tel Thom as, who testified a< 
follows: 

I live at 1 »>«$(> (i Street, N. K.; am an automobile dealer and use 
the II Street subway twice or three times a week. In 1909, 1910 and 
1911, that subway was not lighted anv better than was reasonable 
necessary to protect the traffic there. 

Whereupon, the plaintiff, to further maintain the issues on it< 
part joined, called as a witness James Trac y, who testified as follows* 

I have been a policeman for 20 years; II Street subwav has been 
part of niv beat since 1901: I am stationed at that subwav as traffic 
officer. I was there at night time from 1901 to 1908, when I was 
detailed to look after traffic in the day from 8 A. M. to 0 P. M.. 
summer and winter. I do not think that the subway was lighted 
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any more than was necessary for (he protection of traffic. It should 
l>e well lighted on account of traffic, of people going up and down 
there all the night, 12 o’clock. Five hundred people go through 
there, I think, sometimes, in three hours, from 0 until 9. People 
going down town, going to church and different places. St. Aloysius 
Church is near there, there is much travel to and from that church 
through that subway. 

Whereupon, the plaintiff, to further maintain the issues on its 
part joined, called Lawrence J. O’Day, who testified as follows: 

I have l>een a policeman 24 years, and have been on duty in the 
vicinity of the II Street subway since it was built. I was there at 
night in 1909, 1910 and 1911. There is no more light in that sub¬ 
way, in my opinion, than is necessary to protect traffic under that 
place. 

On cross examination witness said: 

57 1 never counted the lights in there. 1 have counted them 

but I have forgotten them. I don't think there is too much 
light there now. It is nicely lit but it is not brilliantly lighted. My 
view of it is that there are not any more lights there than necessary; 
there was not always enough light. I never made any complaint to 
the District. 


W hereupon, the plaintiff, to further maintain the issues on its 
part joined, called as a witness John A. Conrad, who testified as 
follows: 

I have been a policeman about seven years and a half, and off 
and on all the time have been on duty at the II Street subway, in 
1909, 1910, 1911. The traffic really had letter lights than the side¬ 
walks. The dark brown stone of the wall made reflections along the 
walk, and a person could stand up behind those joists and you could 
not see whether it was anybody or a post. There was not in my 
opinion any too much light in the subway during those two years. 


On cross examination witness said: 

In my opinion there was not sufficient light in there, but 1 could 
not sav that I ever made a complaint. After Mr. Allen put that 
light in the subway, the lighting was so insufficient that the subway 
was more dangerous than II Street before you reached it or after you 
passed the subway. 

It was agreed between counsel for plaintiff and defendant that the 
entire cost for 27 months claimed under the declaration for lighting 
of First Street was $358.61. 


Thereupon, the foregoing testimony being the substance of all 
the evidence in the case, the plaintiff prayed the court to give the 
following instructions to the jury: 

V. The jury are instructed that the plaintiff is entitled to 6% 
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interest on each of the monthly statements rendered to the defendant 
from the time rendered to the present. 

VII. The court instructs the jury that it was the duty of the Com¬ 
missioners of the District of Columbia under the Act of Con- 
• >«S gress of 1908 to so illuminate the subways under the right of 
wav of the terminal Company and the streets bordering on 
such right of way that the public would be adequately protected in 
the use of such streets and such ways for vehicular traffic and for 
pedestrians; that in considering what was sullicient illumination 
the jury shall take into consideration the state of the art of illumi¬ 
nation at that time; and the jury are instructed that if they believe 
that the District Commissioners in the exercise of reasonable dili¬ 
gence on their part, through their electrical Engineer, did not cause 
said streets and subways to be more amply lighted than in the then 
state of the art a reasonable and prudent person would have consid- 
eied ample, then the amount which such lighting cost is properlv 
chargeable against the defendant. 

And the above instructions were granted by the court, and to the 
action of the court in overruling the objections of the defendant 
thereto, and in granting the said instructions, the defendant sever¬ 
ally noted exceptions which were duly entered upon the minutes of 
the court. 


Thereupon the defendant prayed the court to grant the following 
instructions: 

I. The court instructs the jury that under the Act of Congress of 
2b. 1908, lelied on b\ plaintiil herein, and under the evidence 

in this case, there can be no recovery against the defendant, and 
therefore they should return a verdict for the defendant. 

II. The court instructs the jury that plaintiff can not recover 
against the defendant for the light furnished on Second Street. 
Northeast, and sought to be recovered for herein, and which said 
sum amounts to #2.000.8*2. 

Ill* I he couit instructs the jury that there can be no recoverv 
herein by plaintiff against the defendant for the lights used and 
charged for on First Street, Northeast, and the sum charged for the 
lighting of said street, amounting to $2>r>8.(> 1. 

IV. The court instructs the jury that the .plaintiff in this case, the 
District of Columbia, is not relieved by the Act of Congress of May 
2b, 1908, or otherwise, from the duty of and liability for the lh’htiim 
of those portions of the streets which pass under the viaducts of the 
terminal structure of the defendant in the same manner and to the 
same extent, with reference to duty and liability, as the lighting of 
other portions of said streets or similar streets in the City 7>f Wash¬ 
ington, and this rule applies with equal force to those portions of 
First and Second Streets, Northeast, as touch or bind on the Terminal 
structure. 

Each of the foregoing instructions offered bv the defendant wa« 
refused by the court, and to the action of the court in refusing 
•>9 to grant the said instructions, the defendant severally noted 
an exception, which exceptions were duly entered upon the 
minutes of the court. 
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Thereupon the court charged the jury as follows: 

“Gentlemen of the jury, the case which you have been hearing for 
the last three or four days is a suit brought by the District of Colum¬ 
bia against the Washington Terminal Company for the collection of 
certain amounts paid by the plaintiff, the District, for lighting sub¬ 
ways and two adjacent streets, property of the Washington Terminal 
Company. 

The suit is brought under an Act of Congress dated the 26th day 
of May, 1908, which provides that “Hereafter the Washington Ter¬ 
minal Company, its successors or transferees, shall pay to the District 
for the lighting of streets, avenues, alleys and grounds over and 
under which its right of way may cross, as well as for the lighting 
of those streets, avenues, alleys and grounds bordering on its right 
of way under the direction and control of the Commissioners, and in 
case of default of the payment of such bills action at law may be 
maintained by the District against such terminal company or its 
successors or transferees therefor.'" 

In pursuance of that statute the District has brought a suit for 
sums paid beginning with the month of September, 1909, and ending 
with the month of November, 1911, a total of 27 months, claiming 
an aggregate of $10,223.22, as set out in an itemized hill of particu¬ 
lars which is annexed to the declaration. 

Many of the questions involved in the case which have been dis¬ 
cussed before the court are questions of law, the principal one being 
whether this statute is constitutional, that is, whether it is valid and 
enforceable. The court has held that it is constitutional, which re¬ 
lieves you from any consideration of that point, and puts the respon¬ 
sibility upon the court. 

The defense to the case is that the lighting of subways as charged 
by the District, and in respect to the number of lights that were used 
in the different subways, is excessive, that is to say, that there win 
more light furnished than was reasonably necessary for the protec¬ 
tion of the traveling public using the subways, and that, therefore, 
the total claim which is in this bill ought to be diminished by such 
excessive lighting as was unnecessary to be used hv the District in 
the discharge of its duty in protecting the users of those subways. 

Now', in pursuance of that line of defense the defendant in this 
case has introduced the testimonv of witnesses, whom vou have heard 
upon the stand, who have qualified as experts in the art of illumina¬ 
tion and they have given you testimony, which is for your considera¬ 
tion, as to the excessive ^ost of a system of illumination which would 
have been reasonably sufficient for purposes of safety of the public 
and that which is charged by the District in its bill of particulars 
annexed to this declaration, so that the question for your determina¬ 
tion is simply this, did the District, in installing this plant, use rea¬ 
sonable skill and intelligence, considering the art of illumination at 
the date when it/was installed, or was it mistaken and put in an ex¬ 
cessive amount of illumination which it is charging now T against the 
Terminal Company. In other words, to put it perhaps more simply, 
the District having been charged by the Congress with this duty, and 
the Terminal Company having been charged under the Act, with 

6—3145a 
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the duty of paying for tlie illumination, the District had no right to 
put in more than was reasonably necessary for purposes of the pro¬ 
tection of the public in the use of those subways, and now the ques¬ 
tion. as I sav, for vour determination is was the illumination 
f>0 as furnished excessive, and in so far as you find it was exces¬ 
sive you have the right, and it will be your duty, to deduct 
or to diminish the cost of the excess from the claim of the District 
in this suit. That has been substantially embodied in an instruction 
which I have granted, to this effect: 

‘The court instructs the jury that it was the duty of the Commis¬ 
sioners of the District of Columbia, under the Act of Congress of 
1908, to so illuminate the subways under the right of way of the 
Terminal Company and streets bordering on such right of way, that 
the public would be adequately protected in the use of such streets 
and such ways for vehicular tratlic and for pedestrians; that in con¬ 
sidering what was sufficient illumination the jury shall take into 
consideration the state of the art of illumination at that time; and 
the jury are instructed that if they believe that the District Com¬ 
missioners in* the exercise of reasonable diligence on their part, 
through their electrical engineer, did not cause said streets and sub¬ 
ways to be more amply lighted than in the then state of the art a 
reasonable and prudent person would have considered ample, then 
the amount which such lighting cost is properly chargeable against 
the defendant.* 

In other words, if you believe the lighting was not excessive in the 
exercise of reasonable care, caution and intelligence on the part of 
the District officials who had charge of it. then the plaintiff is en¬ 
titled to recover the full amount set forth in its bill of particulars. 
On the other hand, as I say, if you find it was excessive and that 
more lights were put in there than was necessary, and that was done 
by failure to exercise reasonable care and caution on the part of the 
officials of the District, then you should diminish the amount of 
recovery by so much as vou find to be that excessive lighting. 

The burden of proof is upon the plaintiff to establish its case by a 
preponderance of the evidence. 

Now, Mr. Yerkes. do you want to renew your exceptions? 

Mr. Yerkes: Your Honor, we desire to except to that portion of 
the charge of the court where it said that if the District in installing 
the lights used discretion in view of the nature of the art at the time 
that was then sufficient. Secondly, we want to except to the state¬ 
ment that if the light was not excessive the plaintiff is entitled to 
recover the full amount, and ask your Honor, on the other hand, to 
charge the jury that they are instructed that the plaintiff is entitled 
to recover from the defendant only the sum which was reasonably 
necessary to be expended in providing such additional or excess 
lighting of the portions of said streets covered by said viaducts and 
the streets adjacent to the defendant's property over and above such 
sum as they find it would have cost the plaintiff to light the said 
portions of said streets if said viaducts had not existed." 
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Thereupon, the defendant duly excepted to the portions of the 
charge of the court noted in the preceding paragraph, which excep¬ 
tion was entered upon the minutes of the court. 

The jury thereupon retired to consider of their verdict. 

Kach and all of the exceptions so stated in the foregoing bill of 
exceptions were duly noted by the court at the time the same 
<>1 were severally taken and said exceptions are signed as the 
several exceptions taken at the trial of the above-entitled 
cause, this 27th day of October. 1917, nunc pro tunc. 

ASHLEY M. GOULD, Justice . 

We hereby waive notice and consent to the submission, settling, 
signing <fc filing of the foregoing Bill of Exceptions. 

C. H. SYME, 

H. S., 

F. IT. STEPHENS, 

A trys for Pl't’f -. 

Endorsed on cover: District of Columbia Supreme Court. No. 
.1145. W ashington Terminal Co., &c., appellant, vs. District of Co¬ 
lumbia, (fee. Court of Appeals, District of Columbia. Filed Dec. 17, 
1917. Henry \V. Hodges, clerk. 
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I. 

Statement of Case. 

The appellee, District of Columbia (hereinafter referred 
to as the District), brought suit against the appellant, Wash¬ 
ington Terminal Company (hereinafter referred to as the 
defendant), in the Supreme Court of the District of Co- 
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lumbia on January 2, 1012, to recover the sum of $10,223.22, 
with interest at six per cent from various dates, said sum 
being made up of monthly hills for the cost of the entire 
lighting of those portions of II, 1\, L, and M Streets, ami 
Florida Avenue Northeast, passing at grade under the over¬ 
head or viaduct construction ol the defendant located and 
huilt hy authority of acts of Congress under the supervision 
of the Commissioners of the District of Columbia; and also 
to recover for the entire cost of lighting two streets, one 
(Hi the east side of the Terminal Company's wall from II Street 
to M Street and known as Second Street east, and the other on 
the west side of the Terminal wall, running from Massa¬ 
chusetts Avenue to Myrtle Street, approximately a distance 
of three squares, and known as First Street east, the ground 
lor which streets, with their sidewalks, having been required 
by acts ol Congress to he purchased or condemned by the 
defendant at its own expense and dedicated to the District. 
r lhc District of Columbia contracted with the Potomac Klec- 
tii< I ower ( ompam to light all of the street spaces herein¬ 
before referred to, at a figure agreed upon between them, 
without notice or consultation with the Terminal Company, 
and it is now seeking to compel the defendant to pay the 
monthly hills rendered by the Lighting Company for such 
service, under the supposed authority of a provision which 
they had incorporated in the appropriation act of May 23, 
1008, 3f> Stats, at L., page 287, which reads as follows: 

“That hereafter the Washington Terminal Com¬ 
pany its successors or transferees, shall pav to the Dis¬ 
trict for the lighting of the streets, avenues, alleys and 
grounds over and under which its right of wav mav 
cross, as well as for the lighting of those streets, ave- 
mu s. alleys and grounds bordering on its right of wav 
under the direction and control of the Commissioners; 
and m ease of default in payment of such hills ac¬ 
tions at law nmy he maintained by the District of 
( ommhia against such Terminal Company, or its suc¬ 
cessors or transferees, t here for. ” 
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The defendant filed three pleas to the plaintiffs declara¬ 
tion, two being that of the general issue of not indebted 
and never promised, and the third plea setting forth that 
the provisions of the act of Congress of May 26, 1908, above 
quoted and forming the basis of the District s right of re¬ 
covery, were unconstitutional, for the reasons set forth in 
the affidavit attached to and made a part of said plea (Rec., 
]). 5). This third plea was amended (Ree., p. 7) by setting 
out the facts, that Second Street from II to M Streets North¬ 
east, and First Street Northeast, from the Union Station or 
Massachusetts Avenue to Myrtle Street, do not border on the 
right of way of defendant nor said right of way cross over 
or under either of said streets; that the Terminal property 
facing along Second .Street, from II to M Streets Northeast, 
consisted either of a stone retaining wall, from 18 to 20 feet 
high, or ordinary brick buildings, neither of which inter¬ 
fered with the ordinary use, safety or lighting of said Sec¬ 
ond Street, and that there was no railway track on the 
elevated area of defendant within a space less than ten feet 
back from said retaining wall. That the ten electric arc 
lamps on Second Street are used simply and alone for the 
ordinary purposes of lighting said street for the use of the 
public, and in no way give light to the Terminal area, be¬ 
cause of their being so far beneath the level of said area; 
that the incandescent electric lamps used on First Street 
Northeast are placed on the level of said street and used 
solely for the ordinary lighting of said street, and in no way 
light or give value or aid to the property of the defendant, 
which is from 15 to 27 feet above the street level, and that 
no railway track of defendant borders on said street or in 
any way interferes with or endangers the use of said street 
by the public; and further, that the property of the defend¬ 
ant in no way interfered with the use or the lighting of 
either of said streets. That the one electric arc lamp on 
H Street at the west side of the elevated structure, the 13 in¬ 
candescent electric lamps in Florida Avenue subway, the 13 
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incandescent electric lamps in the L Street subway, the 29 
incandescent electric lamps in the K Street subway, and the 
10<S incandescent electric lamps in the II Street subway, 
charged for in the declaration by the plaintiff, are used 
simply and alone for lighting the various named portions 
said streets, and in no way give light to the property of 
defendant. I hat the elevated structure of the defendant 
<>\cr the portion of the streets hereinbefore referred to was 
constructed under authority of the acts of Congress of Feb¬ 
ruary 12, 1901, 31 Stats, at L., 774, and February 2<S, 1902, 
.»s Stat>. at 1... 900. and that said acts of Congress required 
Ihe location, construction, maintenance and operation of the 
fracks on said elevated structure or viaduct above said streets 
because of public needs and demands, and because it was 
the desire of Congress to abolish grade crossings in said Dis¬ 
trict. That while the portions of the streets extending under 
said elevated structure are referred to as subways, they in 
fact pass under said structures at grade, and all of said 
hghts arc used solely at night, ami for the sole purpose of 
lighting the portions of said streets passing under said struct¬ 
ure. That under said acts of Congress the defendant is re- 
'imrcd to pay taxes for all of its property in said District in • 
the same proportion and manner as other property owners 
therein. I hat the Terminal Company, with its own electric 
plant, and at its own cost and expense, lights its own prop¬ 
erties and elevated area, and that no part of the municipal 
1111,1 appropriated from year to year bv Congress, and to 
be expended in lighting streets, is utilized for the benefit of 
said Terminal Company or its property, and that whatever 
portion of the taxes paid by the defendant, which may he 
used by the municipality for lighting purposes, is utilized 
for the benefit of the general public, and not for the defend¬ 
ant and that neither the health, comfort, nor physical 
safety of the public using the streets or subways referred to 
is impaired or endangered by the construction of the over¬ 
head structures which Congress required to be erected by 
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the defendant, and that to require it to pay for the illumina¬ 
tion of said streets, avenues, and subways, or any of them, 
would he a taking of the property of defendant for public 
use without compensation, and would deprive the defendant 
of its property without due process of law. 

Issue was joined on the pleas filed by defendant, and upon 
a trial verdict and judgment was rendered in favor of the 
plaintiff for the full amount claimed in the^declaration, with 
interest from the date of each monthly bill for lighting, 

rendered by the District. From this judgment the defend¬ 
ant has appealed. 

I he provisions ot tin* act of Congress of May 28, IPOS, :*>."> 
Stats, at L„ at page 287, were I.rought into question in thD 
court in a former suit instituted bv the District of Columbia 
against the Terminal Company, and found reported in d > 
appeals at 18I>. In that case the District sued for lighting 
the same streets referred to in this case, hut hast'd its right 
of recovery in the first count of the declaration on an act of 
Congress of March 3, 1883, and in the second count sueel for 
otlu*r sums under the provisions of the act of May 2(1, IPOS. 

I he defendant terminal Company demurred to both counts 
of the declaration, and the court below sustained the demurrer 
as to the first count and overruled it a< to the second count. 
•Judgme nt was entered accordingly, and both parties appealed, 
and this court affirmed the judgment. 

It was the understanding of counsel for the Terminal Com- 
pany that if the decision of this court on this demurrer should 
make* it necessary or advisable to support the claims advanced 
by either of the parties litigant by testimony or statements 
of fact, the e*ase would go back to the lower court for the pur¬ 
pose of being tried e>ut on the facts, subject to this court’s in¬ 
terpretation of the law governing the matter. This under¬ 
standing was not reduced to writing, and when the case was 
returned to the lower court counsel for the District of Co¬ 
lumbia were unwilling to accept the understanding of counsel 
for the Terminal Company as to the substance of said agree- 


merit. and the defendant was compelled to pay the judgment 
which had been entered against it on the second count of the 
declaration in said suit. 

In order, therefore, to he able to present to this court the 
tacts necessary to support its contention as to the unconsti¬ 
tutionality of the act of May 2<5. 1908. and the resultant tak¬ 
ing of its property without due process of law. the Terminal 
(’ompany declined to pay certain bills rendered subsequent 
to the filing of the first case, in order that suit might bo 
brought thereon by the District of Columbia, and the ques¬ 
tions raised be fully tried out on tin* facts and finally de¬ 
termined by this court on tin* constitutionality of the law in¬ 
volved. 

In its opinion in the case*, reported in .*>'» Appeals, this 
court declined to pass upon the question of the constitu¬ 
tionality of the act of May 2<». 1908. raised by defendant s 
demurrer, because in its view the questions raised by the de- 
muMoi were serious ones, but were necessarily dependent 
upon matters of fact which were not properly presented by 
the demurrer. In the present record, appellant has sought 
to present and prove the very facts necessary to support its 
contention as to the unconstitutionality of the act of Congress 
ot May Jd. 1 ht 18, the absence of which was commented upon 
by this court in the former decision. 


Assignment of Errors. 

I he defendant in due course filed the following assignment 
of errors: 


1. The court erred in refusing the defendant’s first prayer. 


—. 1 he court erred in submitting the case to the jurv and in 
refusing to instruct the jury to return a verdict for the de- 


fondant on the ground that the act of Congress of May 20, 
100N, on which the suit was based, was unconstitutional, null 
and void. 


0. The court 
prayer. 


erred in refusing the defendant’s second 


4 . 

then 


The court erred in refusing to instruct the jury that 
* could he no recovery in this case hy the plaintiff for 


the cost of lighting Second Street Northeast. 


«). The court erred in refu 


sing the defendant’s third prayer. 


0. The court erred in refusing to instruct the jury that 
there could ho no recovery in this case hy the plaintiff for the 
cost of lighting First Street Northeast. 


i. I he court erred in refusing the defendant's fourth 
prayer. 


<S. The court erred in granting 
plaintiff. 


the fifth prayer of the 


h. The court erred 
plaintiff. 


in granting the seventh prayer of the 


lh. I he court erred in charging the jury that the question 
for their determination was simply whether the District, in 
installing this plant, used reasonable skill and intelligence, 
considering the art of illumination at the date when it was 
installed, or whether it was mistaken and put in an excessive 
amount of illumination which it is charging against the de¬ 
fendant, the Washington Terminal Company. 


11. The court erred in charging the jury that if they be¬ 
lieved that the lighting was not excessive in the exercise of 
reasonable care, caution, and intelligence on the part of the 
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District officials who had charge of it, then the plaintiff 
was entitled to recover the full amount set forth in the hill 
of particulars. 

12. 1 he court erred in refusing to charge the jury that 
the plaintiff was entitled to recover from the defendant only 
the sum which was reasonably necessary to he expended in 
providing such additional or excess lighting of the portions 
of said streets covered by said viaducts and the streets ad¬ 
jacent to the defendant’s property, over and above such sum 
as they find it would have cost the plaintiff to light the said 
portions of said streets if said vialuets had not existed. 

The court erred in refusing to allow defendant s coun¬ 
sel to put to defendant's witness, John S. Komig, the follow¬ 
ing question: ‘ Do you know whether or not, prior to lPOit, 
there were any tests by which it could be determined as to 
the quantity of illumination necessary in subways and 
other places?'’ 

14. The court erred in admitting in evidence the follow¬ 
ing: “What was the first time, Mr. Allen, that you ever 

heard of these scientific tests being made to determine_1 

might call it—relative standards?” (Answer.) “Engineers 
engaged in illuminating work began making such studies 
about ten years ago, and they were made for determining 
the proper amount of lighting for rooms, buildings, for 
street lighting; hut I don’t recall at that time of anv that 
were especially applied to subway lighting.” 

I* or purposes of argument these assignments of error may 
he grouped under five general heads: 


First. 

They raise the constitutionality of the act generally as 
applied to First and Second Streets Northeast, and to the 
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portions of H, K, L, and M Streets and Florida Avenue 
covered by the overhead structure. 

Second. 

As to the municipal duty of the District to light at its 
own expense all public streets and avenues, and the limita¬ 
tions upon its right to east this burden upon a citizen. 


Third. 

As to the unconstitutionality of the act as applied to First 
and Second Streets, because the record shows that as to those 
streets no extra lighting was required or used by reason 
of the presence of the Terminal Company’s wall. 

Fourth. 

Krror of the trial court in admitting and excluding certain 
evidence in the course of the trial. 


Fifth. 

hrror of the trial court in si>eeifieally instructing the jury 
that the plaintiff was entitled to interest at six per cent on 
each of the monthly statements rendered to the defendant 

from the time such monthly statements were rendered to the 
date of trial. 


2 h 
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III. 

ARGUMENT. 

First. 


Thk Cx< onstiti tionality of tiik Act of 1908 as Apim.ikd 
Gkxkram.y to Am. of tiik Stkkkts. Avkxtks, and 
S p\( KS Rkfkrrkd TO in TIIK DkoLARATIoN AMI (\)VKRKI> 
ry tiik I* irst Gkxkrai. (vRorrixo of Frrors Assk.nkd. 

11m* act of Congress upon which plaintiff relied to take 
from the defendant $10,22:1.22. the cost of the entire light- 
in.U of certain subways and streets in the Citv of Washington 
for 2< months, and transfer tin* same to the joint treasury 
of tin* Federal Government and the District of Columbia, 
was the general appropriation act. and was approved May 
20, 1908. Stats, at L., page 287. 

It is contended by the District that this enactment of Con¬ 
gress was absolutely decisive, final, and conclusive; that 
the ( on gross had directed the Terminal Company to pay 
h>r this lighting, and therefore there was no escape from the 
burden thus imposed, and the trial court accepted this 
position in granting the District's seventh prayer. 

As we understand it. no right granted or secured hv the 
Constitution ( ,f the United States can be impaired or de¬ 
stroyed by any Federal or State enactment, whatever may 
he the source from which the power to pass such an enact¬ 
ment may have been derived, and this includes the police 
power. The absolute nullity of an act inconsistent with any 
provision of the Federal instrument, or its amendments, 
necessarily follows the everywhere accepted statement that the 
Constitution is the supreme law of the land. 

The Fifth Amendment of the Constitution provides: 
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“No person shall hi* * * * deprived of life, 

liberty or property without due process of law; nor 
shall private property he taken for public use with¬ 
out just compensation.” 


The Federal Congress can no more violate by its enact¬ 
ments the protection given by the Fifth Amendment than 
the State legislature by its enactments can violate the pro¬ 
tection given by the Fourteenth Amendment. The consti¬ 
tutionality ot any act of Congress is a matter for final deter¬ 
mination and decision bv the courts. 

%>■ 

In Lawton vs. Steele, 152 U. S., 13d. 137, Mr. Justice 
Brown, speaking for the court, said: v 

“The legislature may not. under the guise of pro¬ 
tecting the public interests, arbitrarily interfere 
with private business, or impose unusual and unnec¬ 
essary restrictions upon lawful occupations. In 
other words, its determination as to what is a proper 
exercise of its police powers is not final or conclu¬ 
sive. hut is subject to the supervision of the courts.” 


In Holden rs. Hardy, 109 V. S., 366, the same court said: 

‘‘The <juestion in each case is whether the legis¬ 
lature has adopted the statute in exercise of a reason¬ 
able discretion, or whether its action he a mere excuse 
tor an unjust discretion, or oppression, or spoliation 
of a particular class." 


In Keagan vs. Farmers Loan A’ Trust Co., 154 l\ S., 362, 
at page 59!), Mr. Justice Brewer, speaking for the court said: 


“It has always been a part of the judicial function 
to determine whether the act of one party (whether 
that party he a single individual, an organized body, 
or the public as a whole) operates to divest the other 
party of any rights of person or property.” 


During the course of the trial in the court below, coun¬ 
sel for the District stated that they relied upon the opin- 




ion m the ease of Munn vs. Illinois, 04 U. S., 113, to sup- 

I >ort tl,e,r of recovery in this ease. In the more recent 

case of Dobbins vs. Los Angeles, 195 l\ S.. 223, at page 
2:b». the court, in discussing the question of the right of 
court review, in view of the suggestion that this would he 
a sul stitution of the judgment of the court for the judgment 
of the legislative body, said: 

“To support this conclusion a citation is made from 
the opinion ot this court in the case of Munn vs. Illi¬ 
nois, 94 l . S., 113, to the effect that the legislature is 
tin* exclusive judge of the propertv of police regula¬ 
tion. when the matter is within the scope of its power 
I he observations of Mr. Chief Justice Waite in that 
connection had reference to the facts of the partic¬ 
ular case and were certainly not intended to declare the 
right of either the legislature or a city council to ar¬ 
bitrarily deprive the citizen of rights protected bv the 
( onstitution under the guise of exercising the police 
powers reserved to the States. * * * It is now 

thoroughly well settled hv decisions of this court that 
municipal by-laws and ordinances, and even legisla¬ 
tive enactments, undertaken to regulate useful busi¬ 
ness enterprises, are subject to investigation in the 
courts.with a view to determining whether the law 
or ordinance is a lawful exercise of the police power, 
or whether, under the guise of enforcing the police 
regulations there has been an unwarranted and arbi¬ 
trary interference with the constitutional rights to 

<«ui\ on a lawful business, to make contracts or to 
use and enjoy property.** 

WY assume, therefore, that it is settled law that however 
reluctant a court may be to declare an act of the Federal 
Foil gross unconstitutional, either in whole or in part, vet 
the court first has the power and right to do so. and secondly, 
will not hesitate so to do when that act of Congress denil* 
to any owner of property that equal protection which is the 
constitutional right of all owners of other property The 



lift of 1008, therefore, is not final and conclusive of the 
right of the District to recover in this ease, but is subject 
to the limitations written in the Federal Constitution and 
its amendments, beyond which limitations Congress itself 
has no power to pass. 

W bother or not an act passed under the police power is 
constitutional when tested by the provisions of the Federal 
instrument depends largely upon existing facts, and the 
Congress is not the sole judge of these facts. The courts 
do not accept as final even recitals in legislative enactments 
that the act was passed for the neccssarv protection of the 
life or safety or tin* morals of the* public, nor will the courts 
assume that every statute enacted ostensibly for the promo¬ 
tion of these ends is in truth a legitimate exercise of the 
police power. 

In Mugler vs. Kansas, 123 I . K., 623, at page 061, the 
court said: 

“There are, of necessity, limits beyond which leg¬ 
islation cannot rightfully go. While every possible 
presumption is to he indulged in favor of the validity 
of a statute, the courts must obey the Constitution 
rather than the law-making department of the (Jov- 
ernment, and must, upon their own responsibility, 
determine whether, in any particular case, these* lim¬ 
its have been pas cd. ' 

The decisions of this court are to the same effect. In the 
ease of Washington Terminal Company r.s*. District of Co¬ 
lumbia, 30 App. D. C., 180, hereinbefore referred to. in 
discussing the question now under consideration, this court 
said: 


“Considering the cause of action set forth in the 
second count of the declaration” (and that cause of 
action is identical with the one in the instant decla¬ 
ration), “it is contended that the act of Congress of 
May 20. 1008, is in'conflict with the provisions of the 
Fifth Amendment to the Constitution of the United 
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States. in tlial it deprives tin- terminal company of 
il< property without duo process ol law, takes private 
property for public use witlumt due coiujiciisution. 
!m«l is bcvond lli<' constitutional and legal limitations 
of the police power. The merit of tins contention, 
wliieli seems to lie a serious one. is not readied In the 
demurrer. At the threshold, we are confronted by a 
question of fact. I mlouhtedly. if. in the operation 
„f the terminal company's lines of railroad, a danger 
exists from which the public is not adequately pro¬ 
tected l.v the lighting of the streets in a manner com¬ 
mensurate with the needs of the city ij the railroad 
were not present, the company could lie compelled, 
through the exercise of the police power to furnish 
the necessary protection by properly lighting "> 
tracks at the" points where the danger exists. 

\11 these are matters of fact not properly I'resented by 
the demurrer. The unconslitutionahty ol the act in 
question must he made to appear from the lack ol 
iiccssitv for the interference ol the police po" 1 ' 1 . 

* * * The court cannot presume the lack <*i 

necessity for public protection, either from the hm- 
•unu’e of the statute or of the declaration. Neither 
can the court take judicial cognizance ol the presen 

location of the tracks of the defendant ... with 

relation to the adjacent streets It may "ellbea 
the raising and lowering ol defendant s tracks above 
and below the grade of the streets has removed the 
necessity of lighting the tracks for public pioteition. 
Hut this fact cannot lie ascertained from the i<<"i< • 
nor is the general situation one properly within the 
range of judicial cognizance. 

In other words, as we understand the opinion of this 
court the act of lftOS can be sustained in whole onh 
i, appears from the testimony that by reason of the presence 
„f the terminal construction increased danger to the public 
has made all the lighting charged for in the declaration 
necessary for the protection of the public. If there is no 
added danger, making necessary additional and extra ligli - 
ing. then the act fails in its entirety, because there is no 


h 
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legal basis for placing the burden of paying for this lighting 
upon the Terminal Company. If the testimony shows that 
there may be some added danger at certain points, then it 
is possible, under this court’s construction in the ease above 
quoted, that the act may be sustained as constitutional so 
far as those points are concerned, but if there he other areas 
or streets, separate and distinct and apart from these points 
of danger, where no added protection of the public is neces¬ 
sary by increased lighting, then to that extent the act is 
unconstitutional and void, because there is no legal basis for 
die burden imposed as to those areas and streets. 

To warrant the taking of private property for public uses, 
or to weigh down property with burdens additional to those 
imposed under ordinary municipal taxing systems, there must 
be some recognized legal and constitutional basis for this ex¬ 
orcise ot power. r l here must he recognized and concede ! 
benefit to the public morals or some necessary protection to 
public life or safety, and this necessary protection caused and 
produced hv the person or corporation upon whom the added 
burden is laid. Otherwise the* act imposing the burden is an 
arbitrary ex< rcise of power, and deprives the defendant of its 
property without due process of law, and the reasonableness 
or the unreasonableness, the constitutionality or unconstitu¬ 
tionality of the enactment is determined by the court from 
the facts disclosed by tin* evidence. 

We do not think that the decisions hereinbefore quoted or 
the argument we make a< to the unconstitutionalitv of the 

t 

act of l.Mlh, is changed or aflected in the least hv the decisions 
of th<* Supreme Court of the Tinted States in the cases of 
New 5 ork, <fce., R. R. Co. vs. Bristol. 151 U. S., page 553, and 
Missouri Pacific By. Co. vs. City of Omaha. 235 U. S., 121. 
which were relied upon by the District in the court below. 

I hoc two cases are not in point, because there is no question 
raised in this case about the power of Congress to order the 


construction of viaducts for the purpose of abolishing grade 
crossings and doing away with a menace to public safety. 
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Th, ‘ V rl ,K ‘ s ref, ' rr,< l to in tl*e present ease were constructed 
.'ciir- adore the <|iiestions involved here were raised. under 
authority of acts of Congress, were |>ai<l for bv the Terminal 
omiMinv or the railroads. and is past history. Those two 
cases, however arc in point on the proposition ihat there can- 

!° l,e ""I"*" 1 "l ,on tl«e defendant the burden of pavin'. for 
ighting streets and subways, embraced in this controversy 

.* ,r ' i v; k, ' rlv ,,f opinion that by reason of 

he cons tm e„on added danger has come to the public. a „d 

Hus added danger has been caused by the construction and 
uputMMi of the defendant. 

There are other decided differences between the law i„. 
'ohed m the two eases just referred to and the act of Con¬ 
form i"'i . * S | " ,lK ,lu ' lmv provided a full op- 

po tunny to be at yen for a hearing of all the facts bv a com- 

|” ent tribunal. I here was process of law. In the ease at 
, I ; ( "'"pan.v was not even given opportunity 

alwolute authority was conferred 

1 ..vrs Of the District to do the lightii," „« 

they saw ht. and the Terminal Company was onlv ..the 

Privihge of paying the bills made by the Commissioner In 
n ease, the ranroad company was reepiircd to abolish 

• -todc crossing and to construct an overhead viaduc t at its 
expense, where the highway was used not onlv for foot 
mi'l vehicular trallie, but also for street railwav operation be- 
nmsc it was shown that the street was a well-known thorough- 
hue ol the city for (he passage of foot passenger and vehicle- 
" “ ' “'“I a, "° '-.v the tracks of a street railway 

volved"' i " ,, ' S " My ° f " le trayeling public was in- 

e insist that the testimony in this ease shows a clear and 
unmistakable abuse of legislative authority, in that the act 
> .u atian m its exercise of power and absolutely unreason- 
.i > e m view ot the evidence adduced at the trial, in that the 
piopein „f the defendant has been taken absolutely without 
due process of law and without compensation. 


! 
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Nor will the courts, under the guise of |>uhiie protection 
and the authorized exercise of the police power, allow legis¬ 
lative or municipal enactments ostensibly framed and adopted 
for the protection of the public to he in fact the mere vehicles 
through which municipal expense is. without right, trans¬ 
ferred from the municipality to an individual or a corpora¬ 
te. The decisions recognize municipal duty to the public 
in street lighting, this duty to be met by the expenditure 
from the common fund raised by general taxation. 

In the case of City of Khclbvville vs. Cleveland Co., 14 > 
Ind., ()<>. the legislature of the State of Indiana authorized 
the city to require railroad companies “to keep and maintain 
lights on all nights that the common council should direct, 
at the points where the railroad tracks crossed a street in anv 
city. Here was a point of danger known to he such as a 
matter of common knowledge and common experience, and 
the act itself declared that the power granted to the city was 
to he exercised “for the security and safety of citizens and 
other persons from the running of trains through the eitv.” 
The ordinance based upon this State law provided that every 
railroad company should maintain a light “wherever a track 
of such railroad company crossed a public street in said city.” 
But the court said: 

“The lights are ordered at every crossing, whether 
the safety of citizens requires it or not, and wherever 
any track crosses even a switch track which may not 
he used once a week and never in the night. This 
of itself indicates that it was the lighting of the streets 
and not the safety of the crossings that was aimed at 
in the ordinance.” 

The ordinance was declared invalid. 

And so we contend that the act of Congress under consid¬ 
eration and the testimony introduced show that the purpose 
of the District Commissioners in securing passage of said act 
was to secure the lighting of certain streets at the expense of 

3 h 




tlu* defendant, and it was not the safety of the public that 
induced this action, and if this lie true the act is unconstitu¬ 
tional and void. 

In Cleveland. <&c., It. R. Co. rs. City of Connersville, 9 Am. 
iV hug. R. R. Cas. (n. s.), 1 ho, the court said: 

“The existence of power to require lights ‘for the 

security and safety of citizens' at railway crossings does 
t ™ 

not imply that cities may, under the guise of that 
power, require, arbitrarily and without control or re¬ 
straint, lights, either in volume or at times entirely 
unnecessary to that end. * * * There is more 

than a shadow of support to the proposition that the 
safety and security of the citizens was not tin* one ob¬ 
ject of the ordinance. 

In Lochner <>*. New York, 198, C. S., 4">, the court said: 

“It must, of course, la* conceded that there is a limit 
to the valid exercise of the police power by tlu* State. 
* * * It is impossible for ns to shut our eyes to the 

fact that many of the laws of this character, while 
passed under what is claimed to lx* the police power, 
for the purpose of protecting the public health and 
welfare, are in reality passed from other motives. We 
arc* justified in saving so when from the character of 
tlu* law and the subject upon which it legislates, it is 
apparent that the public health and welfare bears but 
the most remote relation to the law. The purpose of 
a statute must he determined from tlu* natural and 
legal effect of the language employed, and whether it 
is or is not repugnant to the Constitution of the United 
States must be determined from the* natural effect of 
such statutes when put into operation and not from 
then proclaimed purpose." 

The natural effect of the act of 1908 is subversive of the 
rights of the defendant, oppressive, unjust, and unreasonable, 
and under the pretense of protecting the* public safety takes 
the property of the defendant without due process of law. and 
imposes a burden upon it without legal or lawful right. 
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Second. 

It is the Municipal Duty of the District to Light m 
its Own Expense All of the Streets and Avenues 
for the Safety of the Public, and This Burden 
Cannot Be Transferred to a Citizen Either by Ex¬ 
press Legislation or Ordinance. 


The primary duty of the municipality to protect by proper 
lighting, and at its own expense, any and all portions of 
its municipal streets, particularly those which may have 
added burdens upon them with regard to the need of light¬ 
ing. through the erection and maintenance of legal struct¬ 
ures, is well established. There is nothing novel in this 
doctrine. 


It is almost a universally recognized fact that when, under 
municipal ordinances, streets are occupied by street railroad 
construction, added light is placed upon those streets to 
give proper protection to passenger and vehicular traffic, be¬ 
cause of the added danger to this traffic following the con¬ 
stant passing of street ears, and this added light is paid for 
by the city. The same is true at points where for any reason 
there is congestion of traffic of any kind, and especially 
where the traffic consists in part of street-car operation and 
ordinarv vehicular traffic. Bridges that are constructed bv 
cities are nearly always more particularly lighted than the 
street or highway of which the bridge forms a part, and this 
because of the possible danger of the elevation of the bridge 


and the possibility of side barricades not 


proving sufficient 


protection to the public in the use of the structure. 


And so. as said by the court in some of the cases above 
quoted, if a legal structure for any reason requires additional 
light, the municipality must meet the changed condition. 
This contention is strongly supported by the case of City 
of Chicago vs. Pennsylvania Co., 252 Ill., 185, which is 









directly in point. In that case the City of Chicago brought 
suit against the Pennsylvania Company to recover a penalty 
for failure to maintain lights in the subway over which the 
lines of said railroad crossed 22d Street in said city. The 
city based its right to recover on section 1007 of its munici¬ 
pal code, which was as follows: 

Lights at ( rossings. Kvery person or corporation 
owning or operating any steam, elevated or street rail- 
wa\, whoso track or tracks cross or intersect at and 
above or below grade any of the streets within the 
city, shall and they are hereby required to provide, at 
their own expense, proper and sullicient lights, and 
care for the same at all such crossings or intersections. 
Such lights shall he of such kind as may he approved 
by the Commissioner of Public Works.*’ 

Section lhlkS of said Code provided for a line of not less 
than $10 not more than $100 for failure to comply with 
the provisions of the preceding section. 

It appears that many years prior to 1000 the railroad com¬ 
pany had operated, under authority of various city ordi¬ 
nances, a steam railroad on the surface of Stewart Avenue, 
which runs north and south across 22d Street; but on June 
IS, 1000, the city council passed an ordinance requiring the 
iailroad company to elevate its tracks from 21st Street south¬ 
wardly to 53d Street. This ordinance provided for subways 
to be constructed by the railroad in certain streets, among 
which was 22d Street, and the character of the subway was 
specified in the ordinance, and it had been constructed in 
accordance therewith and accepted by the city. The evi¬ 
dence further showed that as a result of the overhead cross¬ 
ing the street beneath the same is somewhat darkened in the 
daytime and rendered darker at night than it otherwise 
would be and that lights are required in said subway to 
protect the public from the danger of collisions, and from 
the danger of coming in contact with iron posts erected in 
the roadway to support the superstructure of the railroad; 
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after the completion of the elevation of its tracks in 1008, the 
railroad company maintained lights in the subway until Jan¬ 
uary 15, 1919, when it ceased to light said subway and has 
since refused to do so, and the city is now seeking to compel it 
to maintain said lights under authority of section 1997 of the 
ordinance above quoted. On appeal it was contended by 
the railroad company that this additional burden could not 
be cast upon it by the city unless it be in the reasonable 
exercise of the police power and that even if the power to 
impose the burden of lighting the street intersections exists 
when it crosses a street at grade, it ceases when the railroad 
is elevated and the dangers of the grade crossing eliminated; 
that the city having assumed the duty of lighting its streets 
cannot relieve itself of such burden by an ordinance placing 
the burden upon the railroad company, and that the placing 
of this burden of lighting the subways upon the railroad 
company constituted a taking of its property for public use 
without just compensation, and is a denial to the company 
of the equal protection of the laws and in violation of both 
the State and Federal Constitutions. The court in its de¬ 
cision said: 

‘’If the city has the right to impose this duty upon 
plaintiff in error, it is only because of the general 
police power possessed hv it. * * * The general 

police power thus possessed by a city is a continuing 
power, and is one of which a city cannot divest itself 
by contract or otherwise. * * * Whether in any 

event a city has the power without express grant from 
the legislature to require railroads to maintain lights 
at grade crossings is argued at considerable length. 
In the view we take it is not necessary to determine 
that question. The railroad does not cross 22d Street 
at grade. The conditions there are essentally dif¬ 
ferent from those of a grade crossing and the rights 
of the city in reference to the regulation of the opera¬ 
tion of a railroad on an elevated structure are not the 
same as at grade crossings. This was recognized by 
the city when it provided in the elevation ordinance 
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that "hen the railrnuil shouhl lx* operated on the 
elevated structure the provisions of all ordinances of 
he city of Chicago relating to the speed of trains, 
tile length of trains, the nutulier of cars to constitute 
a train and the maintenance of gates, flagmen 
"a clitnen. signals and signal towers and the ringing 
of bells should cease. Kven if the power exists in the 
city to reipure railroads to furnish lights at grade 
crossings, it would not necessarily follow that it ex¬ 
isted when the grades had been separated and the rail- 
roa.l was being operated on an elevated structure. 

•The police power is limitol to the enactment of 
laws demanded for the public health, comfort, safety 
or welfare of society (citations). |! v elevating its 
roadlK'd and separating its grade from the grade of 
the street all danger of collisions between trains id' 
t h* plaintill in error and persons or properly was 
entirely eliminated. In passing along the street in 
the subway beneath the traeks of the plaintiff in error 
no danger is eneonntered by reason of the operation 
ot the trains of the plaintiff in error. Under the exer- 
eise of the poliee power the only excuse which could 
W : support the right of the city to require 

plaintill in error to maintain lights in this subway, 
"onId be that the same were necessary for the protec¬ 
tion of the public on account of the operation of the 
railroad through the running of its trains. That the 
public is no longer in danger because of the operation 
of tlie trains of the plaintiff in error is conceded. If 
is only contended that defendant in error has the 
right to require plaintiff in error to maintain lights 
at this subway because tin* building of the structure 
required by the clcyation ordinance has darkened the 
street. 1 laintiH in error has a right to maintain its 
traeks across 22d Street by reason of the license given 
it by defendant in error to do so. Under the elevation 
ordinance it had a right to erect the structure it has 
erected across 22d Street. The city has no more right 
to require the plaintiff in error to maintain lights in 
this subway merely for the reason that its structure 
has tended to darken the street than it has to require 
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the owners of buildings along the line of any street 
to keep the street lighted because the buildings, on 
account of their height, have tended to darken the 
street and make it less safe for travel. To require 
plaintiff in error to maintain such lights would he to 
deny it the equal protection of the law.’’ 

To the same effect is the case of People vs. Ill. Ceil. Ry. 
Co., 2d”> 111., 374, where the city of Chicago by mandamus 
sought to compel the railroad company to reconstruct and 
maintain the pavement and repair the sidewalks in a suhwav 
in one of the streets in the city which passed underneath 
the elevated structure of the railroad company. In passing 
upon that question the court said: 

“Here the street in question did not cross the rail¬ 
road tracks, hut passed under them. Appellee (rail¬ 
road company) is required to maintain its structures 
supporting the tracks in such condition as to render 
it safe for persons and property passing underneath 
them, hut nothing it could do in the way of maintain¬ 
ing and repaving the streets would afford any protec¬ 
tion from trains to persons or property passing under¬ 
neath its tracks. It is not denied that when the appel¬ 
lee' elevated its tracks, it restored the streets and side¬ 
walks to proper condition, and in our opinion its duty 
ended there. The future maintenance of the streets 
was not imposed upon the corporation hv its charter, 
nor by any law passed in the exercise of the police 
powers of the State.’’ 

Let us apply the principles of the Illinois cases above 
quoted to the facts in this case. It appears from the rec¬ 
ord that under the acts of Congress of 1001 and 1003, pro¬ 
viding for the elimination of grade crossings and for the 
building of the terminal structure, Congress fixed by definite 
metes and bounds where the structure should be and in 
specific language the character of the viaducts and the 
streets over which these viaducts should pass (Rec., p. 21). 
The viaducts and terminal construction are therefore legal 
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structures. The title of these streets and avenues was and 
is in the Federal Government. The District of Columbia, 
under repeated acts of Congress, and especially the act of 
June 11. 1879, commonly referred to as the Organic act, is 
a municipal corporation. It is the duty of a municipal 
corporation to light its streets for the use and safety of the 
traveling public, and Congress from year to year makes ap¬ 
propriation to meet this expense, including appropriations 
to pay for municipal lighting for the years covered by this 
suit, these appropriations ranging from $205,000 to $295.- 
000 I*r year (Rec., p. 23). The District, out of these ap¬ 
propriations. actually paid the lighting bills in suit each 

month as they were presented by the Potomac Electric 
Power Company (Rec., p. 30). 

It further appears that the Terminal Company, under 
the act of 1003, was subjected to taxation in the District 
of ( olumbia in the same manner and to the same extent 
as other property owners in the District, and that during the 
years covend bv the declaration herein it actualv paid 
annually to the District of Columbia in taxes $00^404.75 
(Rec.. }>. 23). I hat as evidence of the intention of Con- 
gies> in passing the acts of 1001 and 1003, in placing upon 
the railroads enormous expenditures, unsought and un¬ 
desired by them, that after the completion of the work the 
municipality should bear the burden of necessarv municipal 
functions, we call attention to section 3 of the act of 1903, 
headed “Viaduct.*' and which provides that the Terminal 
Company should grade and pave the subways or passage¬ 
ways at the time of their construction to the satisfaction of 
the Commissioners of the District of Columbia, but that 
thereafter the maintenance of these pavements and road¬ 
ways should l>e provided for and taken care of as in the case 
of other public highways in the District of Columbia (Rec 

p. 21). 

The unreasonableness of the act of 1908 becomes more 
apparent by contrast with the laws of other jurisdictions re- 
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quiring tlio payment for street lighting at grade erossings by 
railroads occupying the streets, but in all of such cases it 
is provided that only when the railroad company occupying 
the street fails to do the required lighting that the munici¬ 
pality is given the right to furnish the light and charge the 
railroad company for it. 

In this case the Terminal Company has its own large 
electric plant, lighting its own extended area and the great 
terminal station, and as a matter of fact could provide all 
the light furnished to the city and charged against the 
company at a fourth of the present cost (Kec., p. 23). 

Utter disregard of private property and private rights and 
the attempt to avoid the plain municipal duty are manifest 
in every line of the act of 1008. 

Tn the case of City of Shclbyville vs. Cleveland Co., supra, 
the court, referring to the fact that lights were ordered at 
every crossing, whether the safety of citizens required it or 
not, added: 

“This, of itself, indicates that it was the lighting 
of the streets and not the safety of the crossings that 
was aimed at in the ordinance.” 

If we examine the official record of the hearings before 
the appropriations committee of the United States Senate on 
the passage of the appropriation act of 1908, it is significant 
to notice that in presenting the provision now under con¬ 
sideration the Commissioner in charge thereof made no ref¬ 
erence to any danger coming to the public by reason of the 
terminal construction as a basis for the proposed legislation, 
and his sole excuse for asking for this extraordinary legis¬ 
lation. to quote his own language, was this— 

“Either we shall have to require the Washington 
Terminal Company expressly by law by a provision 
in this act to pay, or pay for the service ourselves.” 


4 h 



and when, in the course of the hearings, it was suggested 
by one of the Senators that there was no danger to life now 
as was the fact when street occupation existed, the Commis¬ 
sioner replied that when the railroad companies were at 
grade they were compelled to pay for street ligthing, and 
that unless the Terminal Company was now made to pay 
the city would have to pay. This plainly shows that it 
was the lighting G f the streets and not the safety of the 
public that was aimed at by the District officials. 

Furthermore, after succeeding in getting this unreason¬ 
able and unjust legislation tl -ough. the District continued 
its unfair and unjust conduct owards the defendant in the 
manner in which it installed and maintained lighting in the 
subways referred to. Knowing as they did, that they ex¬ 
pected to call upon the defendant to pay the hills, they did 
not think it necessary to make any study, investigation, or 
test whatever as to the method, character, quantity, and 
extent of lighting which would be sufficient ami necessary 
to properly light the subways in question. The only wit- 
ness they offered on this subject was their electrical’engi- 

ncer. \\ C Allen, who testified on the subject as follows 
( Dec.. p. 17): 

nn| I .»l 1 i , T. inU ' , li° d »"d installation 

< f thc liKhto in these sul.wavs, hut I did not make anv 

> -ee.al study before ..g them. I)« not know 

the ouantum of light used in the Chicago subways 
ami have not made a comparison of the Chicago sub- 
wavs with those in the District. Do not know whether 
reflectors are used in the subways in Chicago New 
n ork’ and Philadelphia; think that there are no re¬ 
flectors in the subways in the District; use of reflectors 
"°uld dimmish amount of candle power necessary if 
there were no obstructions to deflect the light ‘ we 
would not have so many; we could do with fewer 
lights and have reflectors. The lights are only on at 
night, they are not lighted in the day time.” ‘ 
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And again on page 30 of the reeord he said: 

“I made no tests in installing this illumination. It 
would have been better possibly if there were any sub¬ 
ways in the City of Washington where I could have 
made such tests. This subway was in course of eon- 
struct ion. My drawings and plans for it had to he 
prepared before the subways were finished. I had 
no convenient opportunity for making such tests. The 
District paid for the lights when we put them in. We 
thought the railroad or Terminal Company would be 
responsible for the lights under the act of 1883, but 
they were found not to have been.” 

And to show how utterly disregardful they were of the 
defendant's interests, who according to the electrical engi¬ 
neer’s understanding had to pay the bills, they increased 
the amount of lighting in the subways from 1905 to 1910 
three times, and unnecessarily, according to his own state¬ 
ment, the only reason or excuse for which that we can gather 
from the record being that he expected somebody else to 
pay the bills. This is what Mr. Alhm, the District’s own 
engineer, and only witness on this subject, said (Rec., p. 
36): 

“Beginning with the use of the 40-candlepower 
lamp in about 1910, that lighted the II Street tunnel 
double the quantity of light used in Chicago, accord¬ 
ing to this report, but as a matter of fact 1 don’t know 
the quantities; I have not studied anything about 
them. When I made the installation, mv idea was 
that we would put those lights in as necessary, whether 
the District or the Terminal Company paid for them. 
It may have been my opinion that the Terminal Com¬ 
pany would have to pay for them. I immediately 
began to render bills to the Terminal Company as 
soon as the installation was complete; it was my duty 
to do so under the law of 1883, as 1 construed it. We 
started in 1905 or 1906 using 108 lamps of 25-candle- 
power in the II Street subway, and that in our judg¬ 
ment gave abundant light. After that we increased 





the light from 25-candlepower to 40-candlepower with¬ 
out any decrease of the number of lamps; that in¬ 
creased the quantity of light <>0 per cent, hut it re¬ 
duced the bills at the same time. We increased again 
to bO-candlepower, that is about two and a half tunes 
as much as 25-candlepower. The present lighting is 
more than we would put in now if we were to re¬ 
install the lights as a new proposition/’ 

Again, on page* 211, he* says: 

"Those 25-candlepower lights were used from 1905 
or 1900 until along in 1909 or 1910, when they were 
changed to 40-candlepower. The 40-candlepower put 
practically 00more light in there, and there was no 
reduction in the number for which the Terminal 
: ompany was charged. With 00-camllepower lights 
m there, the increase of light over the 25-candlepower 
js such that there is about 2 and 2/5 as much light 
I he increase in light between the 40-candlepower ami 

the present 00-camllepower is about 50'/ increase in 
light, 

^e think that this testimony speaks for itself, and does 
not require further criticism from us. As a matter of fact 
the record shows that the defendant put on four expert wit¬ 
nesses in the matter of lighting subways, to wit. Foltz. Melov. 
Foniig. and Heritage. These witnesses had not onlv given 
the subject of subway lighting careful study and investiga¬ 
tion. but had actual experie nce in the lighting of subways in 
other large cities, such as Chicago, New York. Philadelphia, 
and Pittsburgh, and in some instances had installed lighting 
m the subways of said cities after a protracted investigation 
and experiments made in conjunction with the eitv author¬ 
ities. From the figures submitted by Mr. Foltz, which were 
accepted by the other engineers, and taking the character 
oi lamps and the cost of each lamp from the District’s own 
records, it appears (Pec., p. 20) that the cost for the >7 
months involved in this suit, of all lamps necessary to lrnht 
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tlu* street spaces under the subways of II, K, L. and M Streets 
and Florida Avenue, treated as open streets and in the same 
manner and to the same extent as other open streets are 
lighted, would amount to $940.13. The District seeks to 
charge the Washington Terminal Company for the same 
lighting and for the same period $7,229.24. We are not in¬ 
cluding in these figures the cost of lighting First and Second 
Streets Northeast. The same experts testified that proper and 
sufficient lighting could he had in all of said subways at the 
same rates charged hv the District and for the same period 
for the sum of $4,377.71 (Kec., p. 27), or an excess charge, 
according to the District’s method of lighting, of $2,851.7)2; 
and that if we deducted from the charge made by the District, 
t<* " it. $7,229.24, the cost of the unnecessary excess lighting 
of $2.8,>1.52, and the amount which it would have cost the 
District to light the same spaces if they were open streets, of 
$940.13, it appears that the District is seeking to collect from 
the defendant an overcharge of $3,441.58 on account of the 
lighting of said subwavs. which under no theorv of this case 
they would in equity and good conscience he entitled to. 

There is one other suggestion we desire to make before 
passing from this branch of the argument. While the appro¬ 
priation act for the benefit of the District was properly termed 
an act of Congress, yet it, and especially the portion which is 
the basis of this suit, is in fact a municipal ordinance and 
should he considered more in construction as a municipal 
ordinance and regulation than as what we commonly term 
an act of the Federal Congress. Congress stands really as the 
common council of the District, and this lighting require¬ 
ment is similar in its entire scope and reach to hundreds of 
municipal ordinances regulatory of steam and street railways. 

1 he reasonableness of an ordinance is alwavs considered hv 

*7 

the court in view of the assumed object to be reached and in 
regard to its operation and effect upon those at whom and to 
whom it is directed. An ordinance may be construed hv a 
court to he reasonable in part and unreasonable in part. 
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So, in this case, under this ordinance or act, considered in 
lie light of the evidence in the record, this court can de¬ 
termine whether or not there are points where danger exists 
through terminal construction and operation, if such does in 
net exist and that at those s|>eoific points it is reasonable to 
inpute t ic terminal torn pane to contribute in part for the 
lighting made necessary by such occupation, and it also can 
determine if there are other points covered bv the act where 
increased danger does not arise and exist bv reason of ter- 

."T 1 *"«1 ‘an hold that at those points there 

^freedom from liability, ami the plaintiff cannot recover 
»e say the court could take this view of i, if i, concluded 
, he ‘■"fire section of the appropriation act relied upon 
mTtMn is not unconstitutional and void. 

Tjiikd. 

T.IK CXCOXSTIT. TIOXAUTY OK TIIK A IT OK 190.X is 

VUE " T ° K,KST S K‘‘>M, STREETS NORTHEAST It \f- 
i'Eakixu 'i iiat They Ark Both Ore.v Streets, Keql .r- 
Ml No l-.XTRA l.mttTtxo. AM, That No More I.hhitixc 
AS 1 SEI.OR IvKQKlREI, TllEREON Than Was I sei.or He- 

<;i IRK., ON Other Streets ix the City of Similar Cii vr- 
A< TKR. 

( ounsel for the District contended in the court below that 
was justification for requiring the defendant to pav all 

;;;; l,a ;'vr r ': ,,f *.1*™-, i«;..sc 

•f theadded burden cast upon II. K. |„ and M Streets and 
OIK a Avenue by the overhead structure or viaduct of the 

of ,'h' tr T "" > r;' rl "' a ' 1 • S ' r " < '" lro ""'-l'' Hi‘‘ portions 

of the stieets under t. darker a. night than thev would have 

set. tf there had leeti open eonstruetion. ami as to the II 

• tree, subway that pillars had been placed in the roadw-.v 

nn each side of the street railway tracks, and extra lighting 

»as required to prevent collision with .hese pillars. 
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This argument cannot, we think, under the record, he ap¬ 
plied to First and Second Streets Northeast, because there was 
no extra burden of any character placed upon them, and no 
danger was shown to exist by reason of the terminal con¬ 
struction. 

The cost of the lighting of these streets is referred to in 
a separate clause of the act of 1908, and the amount thereof 
is set forth in separate and distinct items in the declaration 
as follows: 

10 electric lamps on Second Street from H to M Streets 
Northeast; 

7 40 c. p. incandescent electric lamps on east side of First 
Street Northeast between II Street and Union Station; 

3 80 c. p. incandescent electric lamps between II and K 
Streets Northeast. 

In the bill of particulars and affidavit the electric lamps 
on Second Street are again referred to as a separate item, and 
the charge for the lighting of this Second Street fixed at 
$2,000.82. Under the testimony of Mr. Allen, it was agreed 
between counsel for the District and the defendant that the 
entire cost for the 27 months claimed under the declaration 
for the lighting of First Street was $358.01 (Rec., p. 39). 

So that the court has Indore it the exact charge of the 
lighting of these two streets in separate amounts. 

We insist that under the testimony these two streets were 
brought absolutely within the ruling of this court in the 
case in 30th Appeals, heretofore referred to, in that no danger 
was shown to exist “from which the public is not adequately 
protected by the lighting of the streets in a manner coim 
mensurate with the needs of the city if the railroad were not 
present." 

The only witness offered by plaintiff and examined as to 
First and Second Streets was its electrical engineer, Mr. 
Allen. In his direct testimony he stated there was no side- 
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walk or parking on the ea<t side of First Street between the 
IMaza and a point between I and K Streets; also, that on the 
west side of Second Street there was neither sidewalk, park¬ 
ing nor buildings, and that there was danger heeause of the 
ahsenee of sidewalks, curbs, parking, <fcc., of vehicles striking 

tlie terminal wall (Rcc., p. 14). lie also testified (Ree 
p. 16): 

“More light is rendered necessary on First and 
* reason of the viaduct structure only 
at the points where these subways enter or cross these 
two streets localise of the presence of this high wail, 
which obscures the view of teams crossing First and 
Second Streets; that would not have the same effect 
as a building erected on the corner because the wall 
stands out approximately to the curb line and a build¬ 
ing would stand considerably back—there is a distance 
of 16 or IS inches—enough to prevent teams from 
striking the walls, and entire absence of sidewalk and 
parking.” 


After testifying as above set forth, the trial court adjourned 
for the day, and on the next day this witness returned to the 
stand and admitted that he had been entirely mistaken in 
making the statements above quoted (Rcc., p. 17). Ho 
stated that he had visited the terminal location after court 
adjourned, and found that there was a paved sidewalk and 
curb on the east side of First Street next to the defendant’s 
wall, which extended the whole distance covered by this suit: 
that Second Street did not touch the defendant’s wall at all 
until it reached the north side of II Street, and that from II 
Street to L Street there was an unpaved sidewalk about 12 
feet in width with a curb; that north of L Street this side¬ 
walk varied from 12 feet to practically nothing when it 
reaches M Street, where Second Street again leaves the ter¬ 
minal wall. 

And now coming to the question of the necessity for in¬ 
creased lighting by reason of terminal construction on these 



two streets, as stated by Mr. Allen. On page 15 of the record 
he said: 


‘‘In lighting First Street adjacent to the terminal 
construction, we used exactly the same number of 80- 
candlepower lights that were used in First Street after 
it leaves the terminal area. ' 


And again at the bottom of page 10 and top of page 17 of 
the record he said: 

“First Street is about the same as we would light 
it if the wall were not there, except at II Street inter¬ 
section. The type of light at the intersection of II 
and First Streets is exactly the same type and strength 
of arc light used at the other intersections of II Street, 
exactly the same as all tlie other lights used in II 
Street,” 


As to Second Street witness said (Rec., p. 15) : 

“Second Street does not touch the terminal con¬ 
struction until it reaches II Street and extends to M 
Street and then leaves the terminal construction there. 
There are 10 electric arc lamps of approximately (>.>0 
to 700 candlepower each, at an average' spacing of 
*200 feet in Second Street between II and M Streets. 
* * * Other streets in the city are supplied with 

the same character of lights placed at the same average 
distance, 200 feet. 


Later on in his testimony the witness tried to strengthen 
the District’s claim with reference to these two streets by 
stating (Rec., p. 17) that there was added danger to traffic 
on First and Second Streets because of the viaduct construc¬ 
tion at the points where the subways intersect First and Sec¬ 
ond Streets because of the presence of iron pillars in the 
center of the roadway, hut when questioned closely on this 
point he admitted that the II Street subway was the only one 
that had any iron pillars in it, and that these pillars were in 






'! ,e s “ b ' vl, y itself - And it appeared from other testimony 
that they were back 15 to -it! feet from the entrance of the 
subway (Kce., p. 27). 

It is difficult, therefore, to see how the presence of pillars in 
the H Street subway would add to the danger of traveling 
along those portions of First and Second Streets for which we 
are charged with the lighting, or even at the point where 
those streets touch or cross II Street. And as to this II Street 

subway, we think the record shows that it was overwhelm¬ 
ingly lighted. 

Mr. Allen said that First Street “is al>out the same as 
we would light it if the wall were not there, except at these 
street intersections. 1 here is only one street intersection 
on first Street, and that is the II Street subway, and in his 
own testimony he admitted that the lighting at II Street, 
which is a separate charge, by the way, was exactly the same 

lighting that he used where II Street crossed other streets in 
that portion of the city. 

The defendant introduced five witnesses, three electrical 
illuminating experts and two citizens of Washington. Mr. 
Killian and Mr. Waters, whose connection with express com¬ 
panies and whose duties at the express office gave them espe¬ 
cially broad and constant opportunity to be familiar with 
the conditions of these streets. These live witnesses all tes¬ 
tified that the presence of the terminal structure did not neces¬ 
sitate other or additional lighting on these streets bevond 
what would be necessary for proper protection of the travel¬ 
ing public were the terminal structure not there. Indeed, 
the electrical experts stated that the presence of the grav- 
white stone wall on one or the other side of these two streets 
had the effect of throwing the light from the street lamps hack 
on the street itself, thus giving more illumination than the 
same lights would give on an unimproved street. 

Notwithstanding the testimony of these five witnesses for 
defendant and the lack of aflirmative testimony on the part 
of Mr. Allen, the District did not call in rebuttal for exami- 



nation a single witness to testify as to the lighting of First and 

Second Streets, although they had abundant opportunity to 

so, and did introduce a number of witnesses as to the character 

and sufficiency of the lighting in the subways. All of these 

witnesses, by reason of profession, employment, or residence, 

were familiar with the conditions on 1* irst and Second Streets, 

but thev were not asked a word about them. The fact that 
* 

they were not asked a question with regard to any increased 
danger on these streets by virtue of terminal construction, 
which increased danger would require extra lighting, leads 
to one of two conclusions: either, tirst, that the District could 


not secure testimony contradictory to that introduced hv the 
defendant as to First and Second Streets, or, second, that 
counsel for the District were themselves satisfied that there 


was no merit, right or righteousness in the claim as to these 
streets, and therefore sought no evidence on that proposition. 

It was because of. the overwhelming testimony that no ex¬ 
cess lighting of these streets was made necessary by terminal 
construction, and because of the failure to prove any excess 
lighting there, and because the exact cost of the lighting 
had been proven in the case, that the defendant asked that 
its prayers Nos. 2 and 3 be granted, instructing the jury that 
there could be no recovery for the light furnished on First 
and Second Streets. These prayers were refused by the trial 
court and exception noted, and we think under the decision 
and under the testimony there was manifest error in their 
refusal. These prayers, of course, were not presented to the 
trial court until after the court had refused to grant the 
defendant’s first prayer, which was for a directed verdict for 
the defendant on the whole case. 


» 
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Ti.k Trial Co, rt Krred in Granting this Plaintiff's 
‘ KVKNTn PR'vkr. Whether Applied to First and Sec- 
<>NI> STREETS North EAST OR To T1IE SUBWAYS AT II. K L 
and M Streets and Florida Avenue. 

The plaintiff* seventh prayer, whirl, was granted, charged 
the jury directly that it was the duty of the Commissioners 
" , " l ' r of < "tigress of lftOS to so illuminate the sub¬ 

ways and the streets in controversy that the public would he 
ade.juatdy protect,,! in the use of said streets Mlbw 

f :; r .^ l r l, : r T" V,r i ""‘ f,,r .I that the amount 

1 r V 11 lj ~ properly chargeable against the 

defendant. provided they believed that the District Commis¬ 
sioners exercised reasonable diligence and did not cause said 
stin ts and subways to he more amply lighted than in the 

01 ,lu ' art of illumination a reasonahle and |,ru- 
'lent person would have considered ample. In other words 

, '.Dtrue.nl the jury that under this act it was the 

‘ "ty !'"• ’defendant to pay for the lighting of these sub¬ 
ways and streets, absolutely irrespective of the <|Uestion as to 
whether or not the terminal eonstruetion added dangers to 
the streets from which the public would not he ade,match- 
protected by lighting of the streets in a manner commensu- 
late With the needs „l the city if this terminal construction 
were not present. Yet this court, in the ease in 30th Appeals, 
said this was the legal measure of our duty, and, us we read 
ic decision, distinctly laid down the proposition that some 
added danger must exist before the defendant could he asked 
b> pay for extra lighting. This court, of course, at that time. 

< id not have any evidence before it of the situation, but was 

talking from the allegations of the declaration and the de- 
iiiurrer. 

I lie trial court, in the seventh prayer, told the jurv that un¬ 
der the act it was the absolute duty of the defendant to light 
these subways and streets, irrespective of whether or not the 




terminal construction added to the danger of the use of the 
streets. This instruction was virtually a direction to the 
jury to find for the plaintiff, because the act, under the trial 
court's view, placed this burden upon the defendant. 

We will not repeat the authorities cited in the first part of 
this brief which hear upon this question, but we insist that 
the court decisions are numerous and explicit, and that under 
them error was committed in the granting of this instruc¬ 
tion. 

Fourth. 

F.kkors as to tiik Admission and Exclusion of Kvidknck. 

Assignments of error Nos. !•> and 14 relate to the refusal 
of the trial court to permit the defendant s witness, John S. 
Komig. (<» testify as to whether or not. prior to 19011. there 
were any tests by which could be determined the quantity of 
illumination necessary in subways and other places. The 
District’s witness Allen had already testified that he had in¬ 
stalled the electric lighting in the suhwavs in 1005 or 100 >; 
that he had made no study, investigation, or tests as to the 
character and amount of lighting necessary or required, and 
had not used reflectors on the lights, which if used would 
greatly decrease the number of lights required. 

If the court should take the view that the act of 1908 could 
he sustained to the extent of requiring the defendant to pay 
for any excess light necessary to properly illuminate the suh¬ 
wavs hv reason of the viaduct construction, hut that the de- 
fondant could not be charged for an excessive illumination of 
said subways, then it would seem to us that inquiry into the 
progress of the illumination art at the time these lights were 
installed, and at the subsequent dates when they were, as we 
think, unnecessarily increased, was proper and material, in 
order to determine how much of the cost of illumination of 
the subways should he charged to the defendant. Counsel for 
the plaintiff seem to have subsequently come to the same con- 




elusion, l>eeause in rebuttal they asked Mr. Allen if he had 
ever heard of scientific tests made to determine relative stand¬ 
ards of light. This question was objected to hv the defend¬ 
ant, because it had not been allowed to go into the same sub¬ 
ject. and the refusal of the trial court to sustain the objection 
is the subject of one of the assignments of error. 

We submit that if there is any reason or justice in requir¬ 
ing the defendant to pay any of the cost of lighting of the 
subways, such requirement could only be based upon the 
theory that the defendant s use and occupation of its prop¬ 
el t\ has placed an extra burden upon the streets, and there¬ 
fore it should assume that extra burden and be required to 
pay the cost of extra lighting necessary to make the streets 
safe for the traveling public. If this is true, then the state 
of the art of illumination at the time these lights were in¬ 
stalled. and thereafter during the period for which suit is 
brought, the character, quantity, and quality of light neces¬ 
sary to properly and reasonably light the subways, tbe man¬ 
ner of placing and spacing such lights, and the use of re¬ 
flectors, were all pertinent, relevant, and material subjects of 
inquiry. 

Fifth. 

I he I rial ( or rt (\>mmittei> Error in (Jrantixc the Dis¬ 
tricts Fifth Prayer, Ixstrcctinu the Ji ry That 
the Plaintiff Was Hxtitled to Interest at Six Per 
(’ent on Each of the Monthly Statements Rendered 
to the Defendant. 


The trial court instructed the jury that the plaintiff was 
entitled, absolutely and specifically, to interest at six per cent 
on each of the monthly statements rendered to the defendant, 
from the time rendered to the date of trial (Rec., p. 30). 
I he judgment gives interest on each monthly amount from 
the end of the month in which the bill was incurred (Rec., 



p. 9). Mr. Allen testified (Rec., p. 3(3) that the District paid 
the lighting hilis as they came in, and he thereupon rendered 
hills to the Terminal Company for the same. The date of 
rendition of said hills was not stated. 

Reco\cry in this ease is not sought upon a contract calling 
for the payment of a sum certain, with interest, but is based 
upon a supposed statutory liability which required the de¬ 
fendant to pay for the lighting of certain streets and avenues, 
and in default of such payment suits at law might be main¬ 
tained by the District of Columbia against the defendant 
theretor. 1 he statute says nothing about the recovery of in¬ 
terest, nor did it require the District to pay the lighting bills, 
but it was authorized to bring suit against the defendant for 
the amount thereof. I nder these circumstances, we submit 
that the District was not entitled to interest on the amount 
of the monthly bills from the end of each month in which the 
bill was incurred nor to the recovery of interest at all from 
any date. 1 he most that could be claimed on this point, it 
seems to us, would be the right to submit to the determina¬ 
tion of the jury whether or not interest should be allowed. 
Rut the trial court gave a binding instruction on the jury, 

" hich did not admit of exercise of discretion by them on that 
point. 

This court, in the case of Drury vs. Gorrell, 44 App. I). C., 
pages 518, 533, said: 

I he last assignment of error is addressed to so 
much of the plaintiff's prayer for instruction as left 
to the discretion of the jury to add to such principal 
sum as they might find the plaintiff entitled to, in¬ 
terest from the date of the aunt’s death to the date 
when the instruction was given.” 

‘‘It is enough to say that the court applied the cor¬ 
rect rule in respect of this matter.” 

See also Redfield vs. Ystalyfera Iron Co., 110 
U. S., 174. 
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IV. 


Conclusion. 

In conclusion. let us hurriedly state some of the facts shown 
by the record, in order to bring out more clearly the uncon¬ 
stitutionality of the act of 1908, because its enforcement re¬ 
sult" in depriving the defendant of its property without due 
process of law and is beyond the constitutional and legal lim¬ 
itations upon the exercise of the police power. 

The testimony shows that the District is charging the de¬ 
fendant with fourteen times as much for the lighting used in 
the M Street subway as is paid for lighting similar distance 
on the same street on either side of the subway; at the Florida 
Avenue subway the cost is four and a half times as much; 
at the L Street subway the cost i> fourteen and a half times 
as much; at the K Street subway the cost is nine times as 
much, and the II Street subway eight times as much ; that the 
II Street subway is overlighted, is made abundantly clear 
Horn the testimony of the District's own witness when he said 
that the subway was sufficiently and amply lighted with the 
ins 25-eandlepower lamps which were used from 1905 or 
I00;i until 1909. These lights were in 1909 increased from 
*2.> candlepower to 40 eandlepower, and then to 00 candle- 
power. or at least two and a half times as much light as was 
used in the first four or five years of the existence of the sub¬ 
way. 

The record further shows that the District, without the ter¬ 
minal construction, would have been compelled to pay during 
the period covered by the declaration. $940.18 for the light¬ 
ing of those portions of H, K, L, and M Streets and Florida 
Avenue which are now covered by the viaduct. There was 
no extra cost imposed upon the District as to the lighting of 
hirst and Second Streets due to terminal construction, and 
that lighting amounts to $2,419.43. Here, then. i> a total 
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sum of $3,365.56, one-third of the total amount sued for, 
which is absolutely without basis as to every dollar trans¬ 
ferred from the District to the defendant. This does not take 
into consideration the excessive, unreasonable, and unneces- 
► sary amount of lighting which the defendant claims has been 

indulged in in the subways. So that this admittedly proper 
municipal burden, without lawful reason, is under this act 
transferred from the District to the defendant. No act of the 
defendant caused the expenditure of this sum hv the District, 
hut it was an annual expenditure that existed before the ter- 
f minal construction, and the streets remain after terminal 

construction. 

If this act can be sustained, then there is hardly any lim- 

•/ «/ 

itation upon the District authorities as to the amount of the 
burden that might he laid upon the defendant. 

We submit, in closing, that the act of 1908 is absolutely 
unconstitutional, because it has been demonstrated by the tes¬ 
timony that there will he a taking of the property of this de¬ 
fendant under the act or ordinance without due process of 
law and without the existence of any fact which renders the 
law constitutional under the police power, as to which latter 
power, we submit that the law is unconstitutional, because 
it is an oppressive, unreasonable, and unfounded ordinance. 

We respectfully submit, for the reasons hereinbefore set 
forth, that the judgment in this case should he reversed. 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

Counsel for Appellant. 
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Statement of the Case. 

This is an action of assumpsit brought by the District of 
Columbia against the Washington Terminal Company to 
recover a debt due under a statute, act of May 26, 1908 
(35 Stat., 287), which provides: 

i 

“That hereafter the Washington Terminal Com- 

E any, its successors or transferees, shall pay to the 
district for the lighting of the streets, avenues, alleys 
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and grounds over and under which its right of way 
may cross, as well as for the lighting of those streets, 
avenues, alleys and grounds bordering on its right of 
way, under the direction and control of the Commis¬ 
sioners; and in case of default in payment of such 
bills, actions at law may he maintained by the District 
of Columbia against such Terminal Company, or its 
successors or transferees, therefor/’ 

The streets for lighting which recovery was sought are 
first prayer (R., p. 40), that the District could not recover, 
and Second street, on the east side, and the various subways 
which exist under the tracks of the company at II, K, L, 
and M streets and 1 lorida avenue. These subways vary in 
length from 133 feet to 787 feet (R., p. 32). The District 
sought to recover the bills paid by it to the Potomac Electric 
Power Company for lighting these streets from September 
1, 1909, to November, 1911, both inclusive. 

Both sides produced at the trial witnesses, expert and lay, 
with the variations in the testimony usual and to be expected. 
There was no difference among the witnesses as to the fact 
that the subways required greater lighting than the open 
streets. Indeed, there could not w’ell be. On this aspect of 
the case the company devoted its defense to the claim that 
the amount of light furnished was excessive, far beyond 
what was necessary or even reasonable, and that the com¬ 
pany should not be made to pay for such excess (R., p. 31). 
As to First and Second streets the witnesses did not agree, 
those for the District saying that the presence of the wall 
of the Terminal Co. which rose at places to a height of 
twenty or twenty-seven feet (R., p. 8) made more light 
necessary at places where those streets were crossed by the 
subways (R., p. 16). 

The trial court held, in effect, that the company had not 
disclosed that state of facts which warrants it in saying that 
the act was unconstitutional, by denying the company’s 
first prayer (R., p. 40), that the District could not recover. 
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The question of excessive lighting was fairly left to the jury, 
which found the issue in favor of the plaintiff. 

ARGUMENT. 

1 his is the second of four suits brought against the Ter¬ 
minal Company to recover for the lighting of the streets 
involved. Two are pending, and the first was disposed of 
by this Court in the cross-appeals brought by the respective 
parties: D. C. vs. Terminal Company and Terminal Co. vs. 
D. C., 36 App., 186. In that case the Court refused to de¬ 
clare the law invalid on its face and threw the burden on the 
company of showing a state of facts which would convince 
a court that there was a palpable abuse of legislative power. 
This the company has attempted to do in the present case; 
but the facts adduced at the trial and shown in the record 
here fall far short of convincing either the Court below or 
this Court that Congress has abused the exercise of its power 
in enacting the law complained of. 

I. 

The sole question here is, did Congress exceed its power 
when it required the Terminal Company to pay for lighting 
the streets over and under its right of way or which border 
on its right of w r ay? 

The incorporation of the Terminal Company was author¬ 
ized by the act of February 12,1901, section 10 (31 St., 774). 
The company was incorporated about December 6, 1901, 
pursuant to this authority. The act of February 28, 1903, to 
provide for a Union Station, recognizes this corporation and 
confers many powers upon it and imposes many duties (32 
St., 909). 

The incorporation of the company was directed to be under 
sections 618 to 676 of the Revised Statutes of the District of 
Columbia, being a subchapter of the general incorporation 
laws then in force, under the subtitle of “Railroads.” 

2 y 







Hy the act of 1903 the cost of the Union Station was fixed 
at four million dollars. Under the acts of 1901 and 1903, 
three millions were paid to the B. & O. and the P., W. & B. 
R. R. (one million and a half to each). 

In the act of May 26, 1908, the Terminal Company was 
expressly named by Congress as responsible for the cost of 
lighting the streets, avenues, alleys, and grounds over and 
under which its right of wav may cross, as well as for the 
lighting of those streets, avenues, alleys, and grounds bor¬ 
dering on its right of way.” 

If this legislation is unauthorized then there seems to be 
a \erv general misapprehension on the part of the courts 
throughout the country as to the powers of legislatures and of 
Congress. 

From the number and variety of conditions which have 
been imposed upon railroads by the different legislatures of 
the States and by Congress, and upheld by the State courts 
and by the Supreme Court of the United States, one would 
consider little doubt to exist in the present case. A few illus¬ 
trations will suffice: 

One of the commonest conditions imposed upon railroads 
is to require them to pave the whole or a portion of the width 
of the street occupied. 

27 Am. & Eng. Enc., 40. 

In this jurisdiction the usual condition is to pave the 
space between the tracks and for two feet on each side. 

D. C. vs. Washington R. R., 1 M., 361. 

D. C. vs. Washington R. R., 4 M., 214. 

They may be made to pave to correspond with an im¬ 
proved surface laid by the municipality. 

27 Am. & Eng. Enc., 42. 

They may be required to pave or repair the whole width of 
the street. 

27 Am. & Eng. Enc., 43. 





May be required to pave where no pavement exists, or to 

remove a pavement and construct a different one 

D. C. vs. R. R., 4 M., 214. 

Railroad companies may be compelled by ordinance to 

light crossings and streets; also to light its tracks. 

Elliott on Roads & Streets, sec. 801, N. 

3 Abbott Mun. Corp., p. 2030. 

McQuillan on Mun. Corp., sec. 474. 

Statute may allow double damages to stock occasioned by 
a failure to fence its right of way. 

R. R. vs. Hume, 115 U. S., 512. 

In this case held that the company was not deprived of its 
property without due process of law. 

Ma^ be required to abolish grade crossings at its own ex¬ 
pense. 

R. R. vs. Bristol, 151 U. S., 445, 568, 570. 

May be compelled to pay damages to adjoining farms by 
reason of its failure to fence its right of way. 

R. R. vs. Emmons, 149 U. S., 364. 

An Alabama statute was upheld forbidding the employ¬ 
ment of color-blind persons. 

R. R. vs. Alabama, 128 U. S., 96. 

May be made liable for fires set by engines without regard 
to negligence. 

R. R. vs. Matthews, 165 U. S., 1. 

May be made liable for injuries to employees occasioned 
by fellow-servants. 

R. R. vs. Pontius, 157 U. S., 209. 

Tullis vs. R. R., 175 U. S., 348. 
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May be made to furnish track connections where roads 
intersect. 

Wis. R. R. vs. Jacobson, 179 U. S., 287. 


And to repair viaducts over its tracks at its own expense. 
C., B. & Q. R. R. vs. Nebraska, 170 U. S., 57, 63, 74. 
N. Pac. vs. Duluth, 208 U. S., 583, 595-7. 

Mo. Pac. vs. Omaha, 235 U. S., 121. 


May be required to lower a tunnel under a river built under 
authority of a municipal ordinance at its own expense. 

Chicago R. R. vs. Chicago, 201 U. S., 506. 

May be made to widen a bridge at its own expense when 
necessary to drain adjoining lands. 

R. R. vs. Drainage Co., 200 U. S., 561. 

A Texas law forbidding railroads to allow growth of John¬ 
son grass or Russian thistle to go to seed on its right of way 

was upheld, there being no similar prohibition as to other 
land owners. 

R. R. vs. May, 194 U. S., 267. 

May be required to install and maintain safety appliances. 

R. R. vs. Osborn, 189 U. S., 383. 

R. R. vs. Richmond, 96 U. S., 521. 

Worcester vs. R. R., 109 Mass., 103. 

Where a railroad constructed a bridge 18 feet above grade 
by order of the municipality, it might be required to lower 
the bridge to grade by another order of the municipality, 
at its own expense. 

Wabash R. R. v». Defiance, 167 U. S., 88. 


I 





May be compelled to furnish adequate passenger service 
from a point within the State to the State line, although 
done at a loss. 

Missouri P. R, Co. Kansas, 216 U. S., 262, citing 
Atlantic Coast Line vs. N. Car. Corporation 206 
U. S., 1. 

Congress has the power to declare a bridge over the 
Monongahela River, erected by the Monongahela Bridge 
Co. in 18.30 under the authority of the General Assembly 
of Pennsylvania, to be an obstruction to navigation, and to 
require its alteration so as to provide for the passage of 
larger water craft, the river being an interstate waterway, 
and no obligation is imposed upon the United States to make 
compensation for such change. 

Monongahela Bridge Co. vs. U. S., 216 U. S., 177. 

In Smith vs. Alabama, 124 U. S., 465, it was held that it 
was within the police power of a State to require locomotive 
engineers to be examined and licensed. 

In N. Y., N. H. R. R. rs. N. Y., 165 U. S., 628, a law 
regulating the heating of passenger cars and requiring guard 
posts on bridge was sustained. 

In Lake Shore vs. Ohio, 173 U. S., 286, it w^s held to be 
a valid enactment to require railway companies operating 
within the State of Ohio to cause three of its regular passen¬ 
ger trains to stop each way daily at every village containing 
over three thousand inhabitants. 

In Krb vs. Morasch, 177 U. S., 584, it was held that the 
municipal ordinances of Kansas City, Kansas, although ap¬ 
plicable to interstate trains, which restricted the speed of all 
trains within the city limits to six miles an hour, was a 
valid exercise of the police power of the State. 

In Crutcher vs. Kentucky, 141 U. S., 47, the court said: 

“It is also within the undoubted province of the 
State legislature to make legislation in regard to the 
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speed of railroad trains in the neighborhood of cities 
and towns; with regard to the precaution to be taken 
in the approach of such trains to bridges, tunnels, 
deep cuts and sharp curves, and, generally, with re¬ 
gard to all operation in which the lives and health of 
people may be endangered, even though such regula¬ 
tions affect, to some extent, the operations of inter¬ 
state commerce. Such regulations are eminently 
local in their character, and, in the absence of con¬ 
gressional regulations over the same subject, are free 
from all constitutional objections and unquestionably 
valid.” 

• 

In Sou. Ry. vs. King, 217 U. S., 524 (Review of cases, p. 
532), a statute of Georgia was upheld requiring trains to 
whistle on approaching crossings, and to slacken speed and 
to continue to slacken speed as the crossing was approached. 

Aliens may be forbidden to carry firearms. 

Patsone vs. Pa., 232 U. S., 138, 144. 

The road might be made to pay for a pavement already 
in existence. 

D. C. vs. Met. R. R., 8 App., 322, 347. 

In Met. R. R. vs. Macfarland, 20 App., 421, 438, the court 
upheld a statute making the Columbia Railroad liable to an 
assessment for benefits, as were property-owners, for the 
extension of Columbia road. 

In B. & O. R. R. vs. D. C., 10 App., Ill, an ordinance was 
upheld requiring all railroad trains to stop at crossings. At 
page 128 the court said: 

‘‘Whilst the courts have the undoubted power to 
inquire into the reasonableness of municipal regula¬ 
tions that affect the free exercise of the ordinary rights 
of persons and property, when sought to be enforced, 
they will not declare them invalid save in plain cases 
of usurpation of power or of abuse of discretion.” 

******* 
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“In a recent case in that court, in which a State 
police regulation was assailed by a railway company 
engaged in interstate commerce, it was said: ‘The 
well-settled rule is, that if a statute purporting to have 
been enacted to protect the public health, the public 
morals, or the public safety, has no real or substantial 
relation to those objects, or is a palpable invasion of 
rights secured by the fundamental law, it is the duty 
of the courts to so judge.’ Hennington vs. Georgia, 
163 U. S., 299, 303, 304.” 

To the same effect is Dobbins vs. Los Angeles, 195 U. S., 
223. 

The foregoing authorities all agree that laws in the exer¬ 
cise of police power are valid unless “The regulations are so 
beyond all reasonable relation to the subject to which they 
are applied as to amount to a mere arbitrary usurpation of 
power.” 

Lemieux vs. Young, 211 U. S., 489, 496. 

The question of reasonableness or expediency is not for 
the courts. 

R. R. vs. Bristol, 151 U. S., 5p0, 570. 

The modern trend of decision as to the police is to hold 
that it extends not only to whatever affects the health and 
safety of the people, but also to whatever affects the general 
or common good, or “public convenience.” 

West. Turf Ass. vs. Greenburg, 204 U. S., 359, 363. 
Lake Shore vs. Ohio, 173 U. S., 285, 297, 299 (with 
a review of cases on police power). 

Elliott states the doctrine as follows: 

“It is held by the Supreme Court of Ohio that rail¬ 
road companies may be compelled to light their tracks 
situated within the limits of incorporated villages and 
cities (57), and if this decision is to be understood 
as holding that companies may be compelled to light 
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crossings and places to which the public have a right 
of access we think it is correct, but if it is to be under¬ 
stood as holding that railroad companies may be com¬ 
pelled to maintain lights at places w’here the'members 
of the community have no right to go, that is, places 
owned by the companies, and to which they have an 
exclusive right, we cannot regard the decision as 
sound, for, while we believe that the legislature has 
power to provide for the safety and welfare of the pub¬ 
lic, we do not believe that the power extends to the 
control of private property, where no rights of the 
public are involved although it is owned bv a railroad 
company, nor do we believe that the legislature can 
prescribe the particular or specific kind of light that 
shall be used (58), for, as we believe, the legislative 
power extends no further than the enactment of a 
statute requiring tracks to be so lighted as to afford 
protection to the members of the community . n 

Elliott on Railroads, Vol. 2, pp. 23, 24. 

It is a question in this case, not of lighting tracks, but of 
lighting ‘ places to which the public have a right of access.” 

The Supreme Court of the Lnited States has gone even 
further than indicated *in the foregoing cases. 

In Munn t». Illinois, 94 U. S., 113, 132, passing upon the 

right to regulate charges for storing grain, the court said, 
pages 132-3: 

“For our purposes we must assume that if a state * 
ot facts could exist that would justify such legisla¬ 
tion, it actually did exist when the statute now under 
consideration was passed. For us the question is one 
of power, not of expediency. If no state of circum¬ 
stances could exist to justify such a statute, then we 
may declare this one void, because in excess of the 
legislative power of the State. But if it could we 
must presume it did. Of the propriety of legislative 
interference within the scope of legislative power, the 
legislature is the exclusive judge ” 


j 
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In Powell vs. Pa., 127 U. S., 678, 686, passing upon the 
manufacture and sale of oleomargarine, it was said: 

“The legislature of Pennsylvania, upon the fullest 
investigation, as we must conclusively presume, and 
upon reasonable grounds, as must be assumed from 
the record, has determined that the prohibition of 
the sale, or offering for side, or having in possession 
to sell, for purposes of food, of any article manufac¬ 
tured out of oleaginous substances or compounds other 
than those produced from unadulterated milk or 
cream from unadulterated milk, to take the place of 
butter produced from unadulterated milk or cream 
from unadulterated milk, will promote the public 
health, and prevent frauds in the sale of such ar¬ 
ticles.” 

In Hennington vs. Ga., 163 U. S., 199, 304, forbidding 

the running of freight trains on Sunday is was said: 

“It is not for the judiciary to say that the wrong 

day was fixed, much less that the legislature erred 
when it assumed that the best interests of all required 
that one day in seven should be kept for the purposes 
of rest from ordinary labor. The fundamental law 
of the State committed these matters to the determi¬ 
nation of the legislature. If the law-making powder 
errs in such matters, its responsibility is to the elec¬ 
tors, and not to the judicial branch of the govern¬ 
ment. The whole theory of our government, Federal 
and State, is hostile to the idea that questions of leg¬ 
islative authority may depend upon expediency, or 
upon opinions of judges as to the w r isdom or want of 
wisdom in the enactment of laws under powers clearly 
conferred upon the legislature.” 

In Railroad vs. Birch, 224 U. S., 547, 557, discussing the 
Employers’ Liability Act as applied to Porto Rico, the court 
observed: 

“But we may presume that all contending consid¬ 
erations were taken into account and the purpose of 
Congress expressed in the language it used.” 




(b) The constitutionality of the statute considered as an 
amendment to appellant's charter . 

It was suggested by the trial court, and supported by the 
best of authority, that aside from the question of police 
power, the legislation under review might be fully sustained 
as an amendment to the charter of appellant. 

Keeping in mind the fact that the appellant was incorpo¬ 
rated by direct authority from Congress, it cannot be doubted 
that if the present legislation had l>ecn contained in the 
clause granting that authority, it would have been valid. 
(8ee 206 U. 8., 689, below.) The fact that the law was sub¬ 
sequently passed does not alter the situation from a legal 
standpoint, as will plainly appear from the following eases: 

Railroad vs. Bristol, 151 U. S., 556, 568, 570, discussing 
the power of the legislature to require railroads to assume 
the cost of changing grade crossings, the court said: 

“We are asked upon the grounds above indicated 
to adjudge that the highest tribunal of the State in 
which these proceedings were had committed, in 
reaching these conclusions, errors so gross as to 
amount in law to a denial by the State of rights 
secured to the company by the Constitution of the 
l nited States, or that the statute itself is void by 
reason of infraction of the provisions of that instru¬ 
ment. 

“But this court cannot proceed upon general ideas 
of the requirements of natural justice apart from the 
provisions of the Constitution sup[>osed to be involved, 
and in respect of them we are of opinion that our 
interposition cannot be successfully invoked.” 

******* 

“The conclusions of this court have been repeat¬ 
edly announced to the effect that though railroad cor¬ 
porations are private corporations as distinguished 
from those created for municipal and governmental 
purposes, their uses are public, and they are invested 
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with the right of eminent domain, only to be exer¬ 
cised for public purposes; that therefore they are 
subject to legislative control in all respects necessary 
to protect the public against danger, injustice, and 
oppression; that the State has power to exercise this 
control through boards of commissioners; that there 
is no unjust discrimination and no denial of the equal 
protection of the laws in regulations applicable to all 
railroad corporations alike; nor is there necessarily 
such denial nor an infringement of the obligation of 
contracts in the imposition upon them in particular 
instances of the entire expense of the performance of 
acts required in the public interest, in the exercise 
of legislative discretion; nor are they thereby deprived 
of property without due process of law, by statutes 
under which the result is ascertained in a mode suited 
to the nature of the case, and not merely arbitrary 
and capricious.” 

In Railroad vs. New Haven, 203 U. S., 379, 389, the com¬ 
pany was required by charter to keep its tracks and two 
feet on each side “in good and sufficient repair.” After¬ 
wards the obligation was imposed of paving and repaving. 
This was held to be a valid amendment (p. 389). The court 
said: 

“We accept the decision of the Supreme Court of 
Errors, that the statutes were intended as an exercise 
of the power of amendment reserved by the State, 
although plaintiff in error contends that such was 
not their intention.” 

In Mugler vs. Kansas, 123 U. S., 623, 660-1, passing upon 
laws prohibiting the manufacture or sale of intoxicat¬ 
ing liquor, the court said (pp. 660-1): 

“But by whom, or by what authority, is it to be 
determined whether the manufacture of particular 
articles of drink, either for general use or for the per¬ 
sonal use of the maker, will injuriously affect the pub¬ 
lic? Power to determine such questions, so as to bind 
all, must exist somewhere; else society will be at the 
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mercy of the few, who, regarding only their own ap¬ 
petites or passions, may be willing to imperil the 
peace and security of the many, provided only they 
are permitted to do as they please. Under our sys¬ 
tem that power is lodged with the legislative branch 
of the government. It belongs to that department to 
exert what are known as the police powers of the 
State, and to determine, primarily, what measures 
are appropriate or needful for the protection of the 
public morals, the public health, or the public safety.” 

I 

In I. & W. Ry. vs. Connersville, 218 U. S., 336, 343-4, 
there was reviewed the validity of a municipal ordinance 
extending a street through a railroad embankment and thus 
necessitating the building of a bridge by the railroad. The 
court observed (pp. 343-4): 

"The railway company accepted its franchise from 
the State, subject necessarily to the condition that it 
would conform at its own expense to any regulations, 
not arbitrary in their character, as to the opening or 
use of streets, which had for their object the safety 
of the public, or the promotion of the public con¬ 
venience, and which might, from time to time, be 
^1 the municipality, when proceeding 
under legislative authority—within whose limits the 
company’s business was conducted. This court has 
said that the |>ower, whether called police, govern¬ 
mental or legislative, exists in each State, by appro¬ 
priate enactments not forbidden bv its own constitu¬ 
tion or by the Constitution of the United States, to reg¬ 
ulate the relative rights and duties of all persons and 
corporations within its jurisdiction, and therefore to 
provide for the public convenience and the public 
good/ Lake Shore, <&c., Co. vs. Ohio, 173 U. S., 285, 
297/ 


4 
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II. 

The Duty of the Municipality to Light the Streets. 

This point is tied up indissolubly with the question of 
constitutionality. If the law be a valid enactment, it does 
not matter whether it is the duty of the municipality under 
ordinary circumstances to light these streets, because that 
duty has been shifted to the appellant. 

Moreover, the cases cited by the appellant do not bear out 
his contention. 

Chicago vs. Penn Co., 252 Ill., 185 (36 L. R. A., N. S., 
1081), and People vs. Ill. Ont., 235 Ill., 374 (18 L. R. A., 
N. S., 915), so greatly relied on by appellants, were cases 
where obligations were attempted to be imposed on the roads 
by municipal ordinance, not by legislative action. That 
this is so, appears from the statement of Cooke, J. (36 L. R. 
A., N. S., 1082, 2d col.), “That defendant in error has no 
power, in the absence of a statutory provision, to pass an 
ordinance requiring railroad companies to light their tracks 
within the city.” And also from what appears on page 
1083, “The future maintenance of the streets was not im¬ 
posed upon the corporation by its charter nor by any law* 
passed in the exercise of the police power of the State,” 
quoted on page 23 of appellant’s brief. That this point per¬ 
turbed counsel for appellant is shown by the argument found 
on page 29 of the brief to the effect that the act of Congress 
in question “is in fact a municipal ordinance.” 

The notes to these two cases, as reported in L. R. A., N. S., 
are interesting and instructive as to obligations that may 
be imposed upon railroads by legislatures in the exercise of 
the police power of the State. They are too copious to be 
inserted here, but are illustrations of the principle repeatedly 
indicated by the Supreme Court of the United States, that 
the police power extends to whatever affects the health, 
safety, comfort or convenience of the people. Even a casual 





perusal of these notes would convince a legal mind that the 
ongress of the L nited States has not gone beyond the limits 
of the proper exercise of the police power as frequently ad¬ 
ministered in the States and sustained by courts of last resort. 


The Law as Applied to First and Second Streets. 

• 

The appellant contends that because these streets do not 
require more lighting than other streets, the law is invalid 
to that extent This point, however, is not conceded because 
there was a difference of opinion on this question, before re¬ 
ferred to. Congress had the power to determine that matter 
for itself. 

..." "\ u f‘ n °‘ ^gotten that First street was a new street 
(K., 14), which the railroad companies and appellant were 
required to purchase and dedicate to the public as a highway 
(act of Feb. 28, 1903, 32 St., 911). That this street, with 
the adjacent buildings of the appellant shutting out light 
and air, should also be lighted by the appellant does not seem 
to t* an unreasonable requirement. Second street is in a 
similar situation with regard to the structures of the annel- • 
lant as First street. 


Errors in Admitting and Excluding Evidence. 

The exceptions taken to the ruling of the trial court are 
rivial and unimportant. They do not affect it all the mat- 
ter of constitutionality of the statute, but are merely com- 
plaints that the public officers entrusted with the duty of light- 
mjr the subways under the tracks of the appellant did not 
perform those duties with the care which the appellant ex- 
pected, and that, consequently, the appellant was required 




to pay for more lighting than was reasonably necessary. 
This matter, however, is finally settled by the verdict of the 
jury in the case, and was submitted to them by a fair and 
impartial charge. 

Moreover, it appears from the record (pp. 30, 35-6) that 
the appellant obtained the benefit of the evidence which he 
claims was excluded. 

V. 

The Matter of Interest. 

Appellant complains that the jury gave interest on each 
of the monthly bills. The proof was that the bills were paid 
as they came in from the Electric Company and were sent 
to the appellant. There was no complaint on the part of the 
Terminal Company that the bills were not promptly ren¬ 
dered to it each month. In fact no complaint of any kind— 
merely a refusal to pay (R., 17). 

The cases cited by the appellant do not bear out its con¬ 
tention that interest is not chargeable. In Drury vs. Gorrell, 
44 App., 518, interest was allowed under the instructions of 
the Court on a claim for supporting a relative of the plaintiff. 
This said the ruling as to interest was correct and refused to 
disturb it (p. 525). 

Redfield vs. Iron Co., 110 U. S., 174, also relied on by the 
appellant, was an action to recover duties illegally exacted. 
There was a formal verdict by agreement of the parties as 
a basis for subsequent proceedings. Plaintiff permitted a 
lapse of twenty-nine years before entering judgment, and 
interest on this period of time was refused him. The court 
said (p. 176): 

“Interest is given as damages for delay, being just 
compensation to the plaintiff for the default on the 
part of the debtor. Where it is reserved expressly 
in the contract or is implied by the nature of the 







agreement it becomes part of the debt and is recover¬ 
able as of right; but where it is given as damages it 
is often a matter of discretion.” 

Neither of the cases cited l>ears out the contention of the 
appellant. 

In the case at bar, the suit was for a liquidated sum, and 
interest was properly allowed. 

It might be observed, in conclusion, that the entire argu¬ 
ment of the appellant, when considered with some care, will 
be found to be directed, not with the constitutionality of the 
statute, but against the equity of requiring the appellant to 
pay the total cost of lighting those portions of the streets for 
which the statute makes it liable. Their complaint is not 
that the construction of this wall, with the superimposed 
buildings and the subways, does not l>ear any reasonable or 
apparent relation to the requirement that the streets should 
be lighted by the appellant for the safety and comfort of the 
public, but that the appellant is required to pay the entire 
cost where, but for the presence of these structures, the city 
would l>e required to light at a cost somewhat less than the 
present. In other words, no state of facts is disclosed which 
would show a palpable abuse of legislative [>ower, but merely 
that the statute is inequitable. This Court has only to do 
with the question of power. If the power exist, as it un¬ 
doubtedly does, to pass the statute in question, then ques¬ 
tions of justice or injustice, wisdom or expediency are solely 
within the province of the legislative body; they are not 
judicial questions,—saving, of course, cases of abuse and 
oppression. 

The existence of the terminal structure itself, the blank 
wall erected without openings twenty-seven feet high and 
continuing the entire length of the street for which lighting 
is charged, and the fact that the east and west streets of the 
plaza up to H street were closed for the use of the Terminal 
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Company and upon which its structures were erected are 
sufficient to justify the exercise of police power in this case. 

It is submitted that there is no error in the record and the 
judgments should be affirmed. 

Respectfully, 




CONRAD H. SYME, 

F. H. STEPHENS, 

Attorneys for Appellant, 

District of Columbia. 


( 41 , 199 ) 




